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A System 
that assures a profit on 


Appliance Sales 


FTER an extensive survey in co-op- 
eration with a large number of 
public utility companies, Remington 
Rand has developed an appliance sales 
record that is based on a new and full 
conception of your merchandising and 
load building problems. A system that 
provides complete executive control 
and direction of all sales activities, a 
profit on appliance sales and an in- 
creased connected load. 


The system provides every fact neces- 
sary to determine the sales potentiali- 
ties of eachterritory as well as a selected 
list for direct mail advertising and pro- 
motion of special sales campaigns .. . 
a graphic saturation record showing 
number and kind of appliances in 
operation, distinguishing between 
those which are permanent fixtures on 
the premises and those owned by the 
present occupant, listing size of premi- 
ses and whether or not owner occupied. 


An active prospect record is also pro- 
vided signalling the appliances for 
which each customer is a prospect and 
exact follow-up dates. 


Special systems and forms have been 
developed for the following sales divi- 
sion activities: domestic appliances, 
home service, lighting sales, rural de- 
velopment, power sales, coke sales, 
house heating, industrial gas and sales 
management control. In each division 
non-productive effort is eliminated, 
number of calls increased, clerical 
duties reduced 
and sales stimu- 
lated. 


If you are inter- 
ested inincreas- 
ing your pre- 
sent appliance 
sales, mail the 
coupon for full 
details of this 
system. 





Public Utilities Department 


Remington Rand 


BUSINESS 


SERVICE 


BUFEALO, NEW YORK 
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Buffalo, N. Y. (0 Home Service 
P P P > . O Lighting 
I am interested in the system checked for increasing appliance sales. Rural 
. 0 Power 
Firm © House Heating 
Individual O Industrial Gas 
0 Coke 
Address O Sal Control 




















Henry C. Spurr 


Francis X. WeEtcu 
Contributing Editor 


KeEnpvatt BANNING 
Editor Editorial Director 


Exiswortu Nicuors 
Associate Editor 
M. M. Srour 
Assistant Editor 


Public Utilities 
Lortuightly 









































VotumE VII May 14, 1931 Numser 10 
Almanack 577 
Transportation Fantastique (Frontispiece) 578 
The Cost of Investigating the Public Utilities__._Herbert Corey. 579 
The Peculiar Predicament of the Street Railways__John E. Benton... 589 
Remarkable Remarks_____. 603 
Water Power Vs. Prohibition Silas Bent 605 
As Seen from the Side-lines John T. Lambert__. 612 
What Others Think. ; 614 
Who Should Pay the Costs of Public Utility The Link Between Water Power and the 
Regulation? Methodist Church. 
Arbitration Versus Litigation: A Problem in Why the Proposed Communications Merger Is 
Public Utility Economics. All Off. 
The Progress of the New Political Brooms The Rumblings of a New Party to Tackle the 
in Sweeping the Regulatory Stables. Power Question. 
Mr. Paul Clapp Replies to Senator Norris. 
I A ncn de nsieorineienntantiaesita en mulsiaedsellagnleSn 623 
The March of Events 7 625 
The Latest Utility Rulings 634 
Public Utilities Reports 639 
Index 640 





Contents of previous issues of Pustic Uriritias FortNiGHTLY can 
be found by consulting the “Industrial Arts Index” in your library. 





PUBLIC UTILITIES REPORTS, INC., PUBLISHERS 


Pustic Urititizes ForTNiGHTLY, a magazine dealing with the problems of utility regulation and allied topics, 
including the decisions of the state commissions and courts, now issued in conjunction with Public Utilities Reports, 
Annotated; endorsed by the National Associations of the Utility Industry and by the National Association of Rail- 
road and Utilities Commissioners, and supported in part by those conducting public utility service, manufacturers, 
bankers, accountants and other users of the publication. 

Pusiic Uritities Fortnicutiy, published every other Thursday, 75 cents a copy; $15.00 a year. 

Pustic Uriitizs Rerorts, ANNoTATED, § bound volumes with Annual Digest, $32.50 a year. 

Pustic Uriztities Reports, ANNOTATED, wiTH Pusiic Utiziries Fortnicutiy, combined price $42.50 a year. 
Publication office, 615 Duffy-Powers Building, Rochester, N. Y.; editorial and executive offices, Munsey Building, 
Washington, D. C. Entered as second-class matter April 29, 1915, at the Post Office at Rochester, N. Y., under | 

the Act of March 3, 1879. Copyright, 1931, by Pubiic Utilities Reports, Inc. Printed in U. S. A. 


IV 

















577 
578 
579 
589 
603 
605 
612 
614 


623 
625 
634 
639 
640 





May 14, 1931 





Public Utilities Fortnightly 

















Munroe, Lovisiana. 
This drum is 36” 1. D., 
16’ long and is de- 
signed for 207 Ibs. per- 
8q. in. working pres- 
sure. It is insured by 

Hartford Steam 


the 
Boiler Inspection and 
insurance Company. 


In addition to this book, The 
Babcock & Wilcox Company will 
send, without obligation, a set of 
articles on fusion welding 
written by leading writers for the 
technical press. 


85 LIBERTY ST. 











Fusion Welded 


Power-Boiler Drum 


The illustration above shows the latest development in power 
boilers. All seams of this drum were welded by the new Babcock & 
Wilcox process which consistently produces welds equal to or 
better than A. S. M. E. boiler plate in tensile strength, ductility, 
shock resistance, and ability to withstand repeated applications of 
pressure. i 

To provide definite proof of the soundness of the welds in this 4 
drum every inch of every seam has been explored with a powerful 
X-Ray machine. 

The Company's bulletin Fusion Welding describes in detail the 
characteristics of welds produced by this new technique and shows 
the tests employed to check the scundness of welds in finished 
products. Copies of this publication will be supplied upon request 
... Simply ask for Bulletin S-10. 


Pending action on the proposed 
A.S. M. E. Code for welded boiler 
drums The Babcock & Wilcox 
Company offers this construction 
only in Non-Code States and 
subject to the appoval of the 
boiler insurance companies. 


THE 


BABCOCK & WILCOX 


COMPANY se newvorx, nv. 
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Pages with the Editors 





Just as this number of Pusiic UTILITIES 
ForTNIGHTLY is going to press, the editors 
have received a telegram of protest from an 
Irate Reader against certain views expressed 
by a contributor in the pages of a recent 
issue of this magazine. 

* * 

Tue telegram concludes with the observa- 
tion that there was no editorial note pub- 
lished in connection with the offending con- 
tribution “that would indicate that this 
article came from a prejudiced source.” 

* * 


THIS commentary raises an exceedingly in- 
teresting but perplexing problem in the edi- 
torial conduct of a _periodical—particularly 
in the conduct of a magazine such as PuBLIC 
Utimities FortNIGHTLY, which treats of such 
controversial topics as utility regulation and 
which seeks to present without bias the 
various viewpoints of men_with conflicting 
opinions. 

* * 

First of all, how are the editors to decide 

just which of our contributors are prejudiced? 
- * 


SECONDLY, how are the editors to deter- 





HERBERT COREY 
“Buyers of electricity and gas and other 
utility services must eventually find the cost 
of investigations hidden in their monthly 
bills. There is no other place to hide them.” 
(SEE Pace 579) 


VI 


mine on which side of a debatable subject 
the contributor is prejudiced? 
* * 


THIRDLY, to what extent, if any, can the 
degree of the contributor’s prejudice be 
measured? By what yard-stick can even the 
approximate quantity of bias be determined 
for purposes of comparison? 

* * 


Anp lastly—assuming that by some alchemy 
means. may be found for answering these 
queries—how can the editors, through the 
medium of editorial notes, warn the readers 
of the results of their analyses of these 
prejudices? 

* * 

Is not Irate Reader’s observations about 
prejudice predicated upon the old doctrine 
that “orthodoxy is my doxy, and heterodoxy 
is your doxy?” ‘ 

In any discussion of controversial topics, 
however, the antecedents of the author are 
illuminating as indicative of his propensities 
and of his bias, if any; for this reason, 
Pusiic Uritities FortNIGHTLY makes a par- 
ticular point of publishing in these “Pages 
with the Editors,” brief biographical notes 
concerning all contributors. 

* * 

For example, in this issue of the magazine 
which you are now reading, the background 
of our authors may be epitomized as follows: 

* * 


HerBert Corey, whose article “The Cost 
of Investigating the Public Utilities” con- 
stitutes the leading feature of this issue of 
Pustic Urtiiities FortNiGHT ty, is one of the 
most widely-known newspaper writers and 
war correspondents in this country. 

* 


Born in Ohio in 1872, Mr. Corey began 
his career as a cowboy, stage driver and 
sheep herder in Colorado and Wyoming; in 
1900 he took up newspaper work, including 
special correspondence for the Cincinnati 
Enquirer and the Times-Star, and the Asso- 
ciated newspapers. 

x * 

INCIDENTALLY, he is a frequent contributor 
to the magazines and lecturer on business and 
economic subjects. 

* * 

Joun E. Benton (who points out on pages 

589 to 602, the peculiar predicament that 


(Continued on page VIII) 
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VIII PAGES WITH THE EDITORS (continued) 





SILAS BENT 
“Water power threatens to engulf hootch 
power as the outstanding issue in the coming 
presidential campaign.” 
(SEE Pace 605) 


confronts the Interstate Commerce Commis- 
sion, the state public service commissions, the 
electric railways and the security holders of 
those railways as the results of a recent and 
important decision), is the general solicitor 
of the National Association of Railroad and 
Utilities Commissioners. 
* 


Mr. Benton was born in 1875, was ad- 
mitted to the Massachusetts bar in 1898 and 
to the New Hampshire bar in 1900, was the 
author of the Public Service Commission 
. Act of New Hampshire, served on the New 
Hampshire commission from 1911 to 1915, 
was solicitor of the Bureau of Valuation of 
the Interstate Commerce Commission during 
1918 and 1919, and for the past eleven years 
has served in his present office in Washing- 
ton, D. C. 

: * * 

Smras Bent, who expresses some timely 
and pertinent views on the connection be- 
tween the “Power Question” and the Wet 
and Dry problem as a political issue (see 
page 605), is a magazine writer whose work 
appears in many of the leading periodicals. 

* * 

A KeEntuckIAN by birth (he was born in 
1882), Mr. Bent graduated from Ogden 
College in 1902, became a newspaper man, 
taught journalism at the University of Mis- 
souri, joined the editorial staff of the famous 
Reedy’s Mirror and later that of the New 
York Times and the Nation’s Business, and 
since 1922 has devoted himself to writing 
and lecturing. 





JOHN E. BENTO 
“The Interstate Commerce Commission does 

not know what electric carriers are subject 

to its jurisdiction!” 

(SEE Pace 589) 


Amonc the interesting rulings reported in 
the “Public Utilities Reports” section in the 
back of this number of Pusiic Urtmiries 
ForTNIGHTLY are the following: 

* * 


THE decision by the Federal Power Com- 
mission in the New River case involves the 
question whether certain waters are navigable 
and whether a proposed hydroelectric de- 
velopment would affect interstate and foreign 
commerce. The commission opinion deals 
with an application for a “minor part license.” 
(See page 433.) 

x A 

TueE District of Columbia commission has 
followed the action of the Wisconsin com- 
mission in laying down rules for the separa- 
tion of merchandising accounts from accounts 
for public utility service. (See page 436.) 

* + 


A REFUND has been ordered by the Cali- 
fornia commission because of the refusal of 
a gas company to serve a consumer . under 
optional rate schedules selected by the con- 
sumer. (See page 447.) 

* * 


“T Look forward with the keenest interest 
every two weeks to Pusiic Utiriries Forrt- 
NIGHTLY and read it invariably from cover 
to cover. I hope to see the day when it be- 
comes a weekly.” 

—Thomas F. Woodlock, 
The Wall Street Journal. 
* * 
THE next number will be out May 28th. 
—TueE Epirors. 
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For the first eight months of 1930 


CITIES SERVICE COMPANY’S 
Net to Common Stock and Reserves was 


$30,063,152 


-—nearly half a million dollars greater 
than for the entire year of 1929 





CITIES SERVICE COMPANY 
Net to Common Stock and Reserves 
1925 ... +. $11,496,900 
1926 . © e © « 15,611,466 
39BT «-0 2 2 @ 22,604,926 
1928 . «cee 22,876,755 
Se «© «ca 29,591,440 
1930 (Grst8 months) 30,063,152 





By investing in Cities Service 
Common stock you share in the 
record-breaking and growing 
earnings of the Cities Service 
organization. 


This is an excellent timeto acquire 
Cities Service Common stock. For 
further information fill in and 
mail the coupon below, or consult 
your investment dealer or banker. 








HENRY L. DOHERTY & COMPANY 


60 Wall Street © New York City 
Branches in principal cities 




















Cities Service Radio Program —every Friday, 8 
P. M., Eastern Daylight Saving Time —N. B. C. 
Coast-to-Coast and Canadian network—34 Stations. 





HENRY L. DOHERTY & COMPANY, 
60 Wall Street, New York City 


Send copy of booklet describing the Cities Service organization 
and the investment possibilities of ite securities. 
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The WATER HEATER... 


In building load per cus- 
tomer, the automatic water heater 
insistently presents itself. Since the 
electric range long ago established 
itself as a highly desirable load 
builder, the importance of the 
water heater in this connection may 
be visualized by a direct compari- 
son. Its maximum demand—which 
may be regulated to be entirely off 
peak —is less than one third that of 
the average range, while its annual 
consumption is more than three 
times as great... ideal load. 

Toward the solution of how to 
sell energy for hot water, we offer 
equipment in the form of Sangamo 
Two-rate Meters and Sangamo Au- 
tomatic Time Switches which, if 
properly applied, will permit the 
supply of energy at the lowest cost. 
With these “tools” and correctly de- 
signed water heaters, it is a matter 
of rates to add this tremendous 
load to existing service. 

Whether it is water heaters or not 
=the more-load-per-customer pro- 
gram means more peaks. So don’t 
miss part of the revenue by using 
old meters ...use a modern meter. 

The Sangamo HC is the more- 
load- per-customer meter . . . the 
correct meter when loads are in- 
creasing ... when peaks are fre- 
quent... when power-factor is low. 
While loads are building, the 
HC will measure the peaks and 
thus, without loss of revenue, 
bridge the gap to the final load 
which will require a larger meter. 


SANGAMO 


ELECTRIC COMPANY 


as a load builder 


SPRINGFIELD, ILLINOIS 
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Fanny AL MAN AC KO it ittivercaries 


14 T* The first telephone receiver shown by ALEXANDER G. BELL at the Centennial Ex- 
hibition in Philadelphia was regarded as an amusing toy; 1876. 





























ib F U. S. Congress saved the life of the Dubuque & Pacific railroad (now the Illinois 
Central), by passing the Iowa railway land grant; 1856. 

16 Sa New York’s subway, the Interborough Rapid Transit, the first great enterprise of its 
kind in the United States, was incorporated; 1902. 

17 S The railroads between Albany and Troy, and between Buffalo and Niagara Falls, S&S 
were consolidated to form what is now the N. Y. Central Lines; 1853. 

18 M Enough gas was produced in one year in the United States to inflate a balloon with 
a lifting power sufficient to raise the pyramids; 1929. 

19 Tz The demonstration of the transmission of pictures over telephone wires between Cleve- 
land and New York augured the arrival of this new form of utility service; 1924. 





20 W First demonstration of gas for cooking purposes was made by JOHN SHARP of Eng- 
r land; 1830. WILLIAM G, FARGO, of Wells-Fargo Express Co., was born; 18138. 





9 

















21 TA Traffic congestion costs the American public over $2,000,000,000 a year, exclusive of 
i accidents, reported the National Conference on Street and Highway Safety; 1930. 
a 22 F Dining cars were first introduced on American railroads by PULLMAN; 1890. The 
| ei “Savannah,” first steamboat to cross the Atlantic, sailed for Liverpool; 1819. 
{ 
23 Sa The idea for the air-brake, destined to revolutionize railroad travel, was first con- 
ceived by GEORGE WESTINGHOUSE; 1867. 
24 S “What hath God wrought?” was the first authentic message to be sent by tele- > 
graph by S. F. MORSE, from Washington to Baltimore; 1844. 
25 M The first municipal street lamps were pine torches; these were replaced later by olive- 


oil lamps; circa 100 A, D. 





26 Tu Street cars could never run on tracks, announced a sceptic, “since the rails were so 
smooth that the wheels would turn around and the car remain stationary”; 1835. 





W CORNELIUS VANDERBILT, destined to become a railroad magnate and founder 
of the Vanderbilt fortune, was born; 1794. JAY GOULD was born; 1836, 











“Everywhere in life the true question is, not what 


we gain but what we do.” 
—CARLYLE. 
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A camera study by William M. Rittase 


Transportation Fantastique 
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The Cost of Investigating 
the Public Utilities 


Millions of dollars have been spent the last three years 
and millions more will be spent by the government to 
find out what the public service companies are doing, 


and why and how they are doing it. 


Who is paying 


the bill—the ratepayer, the taxpayer, or both? 
By HERBERT COREY 


HEN I was young—well, not 
so young; already I was in 
debt—there was an unlova- 


ble old banker in Cincinnati. The 
clerks hid under the desks when he 
appeared and it was widely believed 
that his wife gave him his breakfast 
on the end of a stick. Never once did 
I hear any one say: 

“Dear Old Hellovitch—” 

He had the effect upon his ac- 
quaintances of an unripe lemon on 
tooth enamel. His funeral was prac- 
tically a jolly afternoon’s outing. Yet 
after Mr. Hellovitch had been cement- 


ed down it was discovered that the 
city had had a gruff liking for the old 
man. 

He had been the best fighter that 
ever sat behind a desk. Properties in 
which he was interested were labeled 
“High Tension; Don’t Touch.” He 
fought with an equal vigor whether 
the enemy was moved by lofty mo- 
tives or only wanted to get into the 
city council. Observing that some 
of the finest souls in the opposition 
dealt from the bottom to protect 
the Lord’s cause he hid cards in 
his sleeve and used mirrors. The 
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net result of his activities was this: 

When he said a stock was an in- 
vestment it continued to be an invest- 
ment. 


om spirited person should write 
that old banker’s biography for 
distribution among the leaders of our 
public utilities. Or else give them 
what was known in the Ohio peni- 
tentiary as the “humming bird.” This 
consisted of a wet sponge attached to 
a live wire which was touched at in- 
tervals to the bare felon. The con- 
vict’s activity was immense, accom- 
panied by humming sounds. 

It seems to me that the public util- 
ities are being considerably pushed 
around. The Federal Trade Commis- 
sion’s investigation into their physi- 
cal, financial, and ethical status would 
be more exciting than a World’s Se- 
ries if it did not cost the utilities so 
much money. By the time the Com- 
mission gets through with its investi- 
gations the whole situation will have 
changed. It is changing all the time. 
The chances are that it has changed 
since last Saturday night. But in the 
meantime the utilities will have paid 
out millions. 

The sardonic part is that they are 
paying out these millions from their 
own pockets to aid an inquiry which 
has for its object, according to cer- 
tain well-known authorities, the ulti- 
mate seizure of all their properties for 
public ownership. 


I AM not sentimentally affected, 
mind you. I have no more affec- 
tion for a utility than I have for a 
prairie dog. Notas much. The dog 
is cute. But if this thing goes on, and 
the goosebone tells me that it will go 
on, the time will come when I will 


find the cost of this cussedness buried 
somewhere in my bill for electric 
lights. Any complaint I might make 
then would be like protesting the bat- 
tle of Wounded Knee. But if any one 
says today to a leader of a public util- 
ity, “Why don’t you fight back?” the 
mild answer is: 

“Oh, no. That would never do. 
If we were to resist these demands for 
investigation the public would think 
we have something to conceal.” 

By letting the investigators stack 
the cards the public has become darned 
certain that the utilities have some- 
thing to conceal. Most citizens who 
know what a utility is have been con- 
vinced that there actually is a “Power 
Trust” and that the companies buy 
college professors and textbook writ- 
ers and editors by the hatful. Charlie 
Chaplin is the only man I ever heard 
of who could find dividends in kicked 
pants. 

The old banker in Cincinnati had a 
good system. When he was smitten 
on the right cheek he gouged and 
kicked. His stocks stayed sound. 
His widows could remarry with per- 
fect safety. When the good men 
attacked a stock held by one of his 
orphans the noise sounded like the 
Battle of Prague in a nickelodeon. 

If this sounds like slightly bitter 
froth the reader is invited to follow 
closely. 


F Bw Federal Trade Commission is 
composed of able and earnest 
men. It is acute and competent in its 
inquiries into trade practices. There 
is no finer reading in the English lan- 
guage than its reports upon the meph- 
itis mephitica of business. (That is 
Wyoming language for “skunk”’). It 
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gives the thugs and cheaters in busi- 
ness a warning and then an investi- 
gation and at last it nails them on the 
barn door. Now and then it gets a 
shade too big for its breeches and is 
put back in them by an order of court, 
but mostly the things that it does to 
the cutworms are perfectly grand. 

Then the dear old Senate of the 
United States (and that characteriza- 
tion is made with a straight face, be- 
cause I love the Senate and all the 
Senators, bless their little heads), 
adopted a resolution directing the 
Federal Trade Commission to investi- 
gate the public utilities. Quoting 
from the commission’s report : 

“The purposes of such general in- 
quiries are usually to discover if 
something is amiss in a given indus- 
try.” 

Judge Knox of the southern dis- 
trict of New York called that snoop- 
ing. 

“Even as to interstate business,” he 
wrote, “the petitioner cannot, in the 
absence of a well-founded basis, say 
to a suspected corporation: ‘Stand 
and deliver the possible evidences of 
the crime of which you are suspect- 
ed.’ ”? 

They couldn’t put Andy in jail, ei- 
ther, when the horse kicked him. But 
they did. The Federal Trade Com- 
mission did not ask for the investiga- 
tion. It did not even want to investi- 





q 


gate. But having been given the or- 
der, backed by approximately one and 
one half million dollars a year, the 
commission has gone for the utilities 
like an early Spanish friar who had 
sighted a fresh Indian. The terms of 
Senate Resolution No. 83, 70th Con- 
gress, first session, directed that: 

The complete financial structure of 
the utilities be revealed, and that the 
commission should ascertain “what 
efforts to influence or control public 
opinion on account of municipal or 
public ownership of the means by 
which electrical energy is generated or 
distributed” had been made by the 
utilities. 


oo is the stinger. It is a mat- 
ter of public knowledge that at 
least one or two of the Senators who 
brought about the adoption of this 
resolution are pretty fairly well com- 
mitted to the theory of public owner- 
ship of basic industries. 

My purpose is to show what this 
campaign by investigation, the pur- 
pose of which may yet be revealed is 
to seize the utilities for public own- 
ership, has cost the utilities in money. 
This cost can never be definitely 
shown, of course. Not even an inves- 
tigated company can tell just what an 
investigation has actually cost. I have . 
it on authority that an inquiry by state 
authorities cost the Consolidated Gas 


“It is said on authority that the least possible cost to an 
investigated utility is $250,000 for out-of-pocket cost ex- 
penses alone, and that this is but a tithe of the actual cost 
if the intangibles could be figured up. 


Buyers of elec- 


tricity and gas and other utilities services must eventually 
find the cost of these investigations hidden in their monthly 
bills. There is no other place to hide them.” 
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Company of New York somewhere 
between six and eight million dollars. 
It is said on authority that the least 
possible cost to an investigated utility 
is $250,000 for out-of-pocket cash ex- 
penses alone, and that this is but a 
tithe of the actual cost if the intan- 
gibles could be figured up. 

Buyers of electricity and gas and 
other utility services must eventually 
find the cost of these investigations 
hidden in their monthly bills. There 
is no other place to hide them. 

But the picture must be shown in 
orderly fashion. 


EB inquiry by the Federal Trade 
Commission has been going on 
for more than three years. Not one 
solitary “cease and desist” order has 
been issued by the commission, so far 
as I have heard. That is the limit of 
the commission’s power to punish. If 
a culprit does not cease and desist he 
may be haled into court.: The Sena- 
tors of the United States will ulti- 
mately deal with the facts revealed by 
the commission in their own way, of 
course, but if anything very grue- 
some had been turned up by the com- 
mission it may be assumed that the 
commission would have unlimbered 
its “cease and desist” artillery. 
Nothing of the sort has been done. 
What is more, the commission has 
not discovered anything pertinent up 
to today. They may have found plen- 
ty of financial bones in the three-year- 
old cellar, for all I know. The utili- 
ties let their lawyers do the talking, 
and a lawyer speaks in whereases and 
duces tecums, which are not intelli- 
gible to most of us. The commission 
has not spoken any more definitely. 
But even if they had found some 


bones, all bloody, they would be of no 
particular importance today. 

Because the picture is changing as 
we look at it. 

If there was any skulduggery in fi- 
nancing, (and I do not know that 
there was), a part of it has been pret- 
ty well corrected by the stock market. 
Whatever was done cannot be undone. 
Water cannot be poured back over a 
dam. 

On the physical side the purveying 
of electricity to the people of the Unit- 
ed States is an industry as fluid as 
quicksilver. Companies are being 
made and remade over night. That 
will continue to be the case, because 
American industry found out during 
the war that it must have juice and 
it has been continuing to call for more 
juice every day since. The final test 
of company values is to be found in 
the market for their shares. Share 
values are in the end related to the pe- 
riodical reports of earnings. If a 
company cannot sell juice at a profit 
and at a price the buyer can afford, it 
just naturally goes pop. 


HE Federal Trade Commission is 

not trying to find out whether 
any company is selling its wares at a 
profit or even at a fair price. In or- 
der to arrive at a just decision a phy- 
sical valuation of the companies 
would be necessary. 

It has no authority to make a physi- 
cal valuation. 

The three things into which the 
Senate resolution directed an inquiry 
are: 

The bookkeeping methods ; 

The attitude of the public utilities 
toward the question of public owner- 
ship: “Whether any of the prac- 
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What Happens When the Examiners Visit the Offices 
of a Utility Company: 


“a the Federal Trade Commission 
decides to horn around in the affairs 
of a company, it sends in from two to ten 
examiners to begin with. One of the ques- 
tionnaires to be filled out weighs four pounds. 
The examiners demand the books and the let- 
ters and the contracts and the memoranda. 
Any one can work out for himself how much 
it would cost to get all those things together. 
In one case every voucher for any sum over 
seventy-five cents was called for over a period 








of ten years.” 





tices tend to create a monopoly.” 

The nature of the business of gen- 
erating and distributing electricity is 
that of a monopoly. A live illustra- 
tion is that afforded in England. The 
producers of electricity over there 
have not had a monopoly or any part 
of a monopoly. They have had a 
mess. A gadget usable on one side of 
a London street would blow out the 
fuses in the Bank of England—(joke 
here; labeled for information of in- 
dignant Britons )—if used on the oth- 
er side. Therefore, the United States 
Department of Commerce informs me 
that: 


“Great Britain’s coordinated elec- 
tric power plan, known as The Na- 
tional Grid, aims at interconnecting 
the most efficient power stations at a 
standard voltage and frequency. . . . 
Great Britain has been divided into 
ten areas. The national grid 
is primarily a simplification of the 
network of transmission lines formed 
by the uncoordinated growth of 600 
electricity supply undertakings.” 


American producers of electricity 


have been doing precisely what is now 
being done in Great Britain. They 
are yoking together power stations in 
convenient areas and natural forces 
are compelling them to go on doing it, 
in spite of anything the United States 
Senate might conceivably do. Amer- 
ican business men would not long sub- 
mit to interference with electrical sup- 
ply. 

If the public ownership plan were 
to come into being, the American na- 
tional grid would be formed just the 
same. 


"re United States Senators who | 
have been attacking the “Power 
Trust” know these things. Of course 
they do. They know that one com- 
pany is more efficient in service and 
cheaper in rate in a given territory 
than four companies could be. The 
New York Edison Company in New 
York city is the largest locally oper- 
ated utility company in the world. 
But it is not selling much more than 
one half of the electricity used in New 
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York city. It hopes some day to sell 
all. 

“The more we sell the cheaper we 
can make the rate,” said Matthew S. 
Sloan, its president, “and the cheaper 
we can make the rate the more we can 
sell. And soon is 

It is the right of the United States 
Senators who are attacking the ““Pow- 
er Trust” to further their political 
theories by any fair means in their 
power. One of the biggest things that 
Al Smith ever said was when he de- 
fended Raskob in the meeting of the 
Democratic National Committee: 

“T believed firmly, when I joined 
the Democratic party, that there 
would be no Democratic gathering 
where anybody would be jumped all 
over for expressing their individual 
opinion about anything, no matter 
what it was.” 

These Senators see the natural and 
inevitable growth of the companies 
that produce electricity, and they are 
trying to seize them for public owner- 
ship. There is no place here for an 
argument against public ownership. I 
am only trying to show how very 
smart the Senators were and how 
much their campaign is going to cost 
you. 

And, unfortunately, me. 

It is my prospective monthly bill 
that frets. The fact that the utility 
leaders have been stuck on forks and 
toasted over slow fires does not bother 
me at all. The spectacle has been 
amusing. 


HE first thing the Senators un- 
dertook to do was to create a 
prejudice against the utilities. 
They began with the assumption 
that Americans want their states and 


cities to go into the business of mak- 
ing and selling electricity. Then they 
told the Federal Trade Commission to 
discover “What efforts were being 
made to influence public opinion on 
account of municipal or public owner- 
ship.” 

Any one cunning enough to catch 
catfish would know that a utility 
manager who was making money 
would not want to sell his company 
to the state. If no one suggested that 
the state buy it he would let the whole 
topic severely alone. The least said, 
the soonest mended. But the Feder- 
al Trade Commission openly tried to 
show that the utilities were battling 
against the rising tide of public opin- 
ion by the wholesale purchase of pro- 
fessors and editors. I think I know 
my own profession fairly well. We 
are not a bit more honest than bank 
cashiers or Senators. 

Some reporters became press agents 
for the utilities. 

If that is a sin against the Holy 
Ghost then every press agent for any 
business activity is a sinner. I think 
it is quite as ethical for a reporter to 
quit his profession and go into the 
business of sending out plainly labeled 
“releases” as it is for an United States 
Senator to send out under his senato- 
rial frank another man’s attack on the 
utilities. 

Five hundred and one professors 
talked before technical gatherings on 
various aspects of the light and power 
industry. For that their expenses 
only were paid, and as a working 
newspaper man I protest against the 
indecently low level on which profes- 
sors live when they are away from 
home. Their bills would bring the 
blush of shame to the cheek of any 
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cub reporter who ever reported a . 


fire. 


| gpm nee were sent out by the 
utilities and many were used in 
schools. If there was propaganda in 
them it was the sort of propaganda 
that all other live business organiza- 
tions use, from Paramount-Lasky to 
the corner laundry. They were try- 
ing to get on friendly terms with pros- 
pective customers. In its effort to 
present a black case against the utili- 
ties the Federal Trade Commission 
put the reporters and the professors 
on the first page from Horse Island 
to Antoine’s. It named eighteen per- 
sons who had been connected with 
schools and charged them with the 
payments made to forty-one persons. 
It used in its report to the Senate the 
pamphlets it most disliked and refused 
to include 92 other printed items 
which would have made a fair report. 

All these things became sensations. 

This sort of thing is what is tech- 
nically known as “good” politics. I 
may personally hold that this sort of 
politics stinks, but that has nothing to 
do with the case. Politics every- 
where is pretty raw and it may be that 
the Utility Boys have sung some pret- 
ty sassy songs in their club smokers. 
As long as I can remain a spectator I 
must vote that it has been a good 


show. I do not even grieve for the 
wounded professors. A_ professor 
who will ride all night to address a 
gathering of utility men after a hearty 
lunch, using symbols, and ride all 
night home again and turn in an ex- 
pense account of $18.17 should have 
something happen to him. It should 
have been worse. 


M* complaint, in my capacity as 
the Ultimate Sucker, is that the 
investigation is costing the utilities 
millions of dollars and that sooner or 
later the millions will appear in the 
monthly bills as kilowatt hours. 

I want to know why the utilities 
have not fought back like my old 
friend Mr. Hellovitch did in Cincin- 
nati. I do not know what he would 
have done. But I do know, having re- 
ported some of his reactions against 
the good men in Cincinnati, that he 
would have done aplenty and done it 
loud. 

The minimum cost of an investiga- 
tion to any company is a quarter of a 
million dollars. 

That is the book cost. The cash 
register cost. It covers over-time for 
clerks and hotel rooms for them and 
printing and telephone and telegraph 
bills and lawyers and stenographers. 
But it is not the big cost. 

The big cost simply cannot be 


tistical facts which illuminate the tremendous cost of Fed- 


In 1915 the number 


q “Mr. Slason Thompson has discovered the following sta- 


eral question-asking to the railroads: 


of clerks was 148,927. Then the queries began to rain and 
in 1925 the number of clerks had become 227,152. The 


percentage of increase was 52.5 per cent. 


The compensa- 


tion was added to by about $275,000,000.” 
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reduced to figures and evaluated. 

When the Federal Trade Commis- 
sion decides to horn around in the af- 
fairs of a company it sends in from 
two to ten examiners to begin with. 
One of the questionnaires to be filled 
out weighs four pounds. The exam- 
iners demand the books and the let- 
ters and the contracts and the memo- 
randa. Anyone can work out for 
himself how much it would cost to 
get all those things together. In one 
case every voucher for any sum over 
seventy-five cents was called for over 
a period of ten years. The company 
has its own business affairs to attend 
to, but it lets them drop. The exam- 
iners get preferred attention. 


S Be top men of the company are 
called for. They are business 
men, bankers, accountants, engineers. 
They must and do drop everything 
else to answer questions. Sometimes 
the questions must seem silly to them. 
On one occasion a holding company 
admitted that it held all the common 
stock of an operating company. The 
common stock carried the voting pow- 
er. So far as the holding company 
could see, this was not an infraction 
of any law and if it was—well—there 
it was. They had all the stock and 
all the voting power: 

“We must have more information,” 
said the examiners. 

Ah ha, ah! 

Even if the accountants are skilled 
accountants they are not always 


skilled utility accountants. The class- | 


ified system used by practically all the 
utilities contains 600 different ac- 
counts. The time of highly salaried 
experts is sometimes taken to instruct 
the examiners. Almost any question 


that may come up may call for the 
testimony of the top men in the execu- 
tive, accounting, engineering, audit- 
ing, and legal departments. Some- 
times the board of directors is called. 
If a holding company is being exam- 
ined the operating companies must go 
through the same experience. 

This is a continuous daily perform- 
ance for months and years. 

Then the examiners try to draw up 
a report. 

The report is photostatted and sent 
to all the men concerned, in order that 
inaccuracies may be detected. When 
the terms of the report have been 
agreed to then the top men of the util- 
ity involved are ordered to Washing- 
ton. They may live on the western 
coast and they may live just across 
the Potomac. As an instance, one 
company had twenty-two men in 
Washington; of this number seven- 
teen were designated by the commis- 
sion. Two or three weeks may be 
needed to cover each report and dur- 
ing that time the bills of cost for ho- 
tels and taxis and stenographic work 
and what not amount amazingly. 

Then the whole thing goes to a 
hearing before a commissioner. 

Five or six men usually represent 
each utility company. There is no 
fixed period for the hearing. It goes 
on and goes on. The out-of-pocket 
expenses can be easily enough reck- 
oned by each company, but who can 
tell the indirect cost represented by 
the time of highly paid men who 
should be at work on ‘the jobs for 
which they are paid, and the dislo- 
cation of business and the interrup- 
tion of company programs? 

The companies themselves cannot 
reckon it. They say so. Millions of 
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“A ROUGH estimate of the out-of-pocket costs imposed on 
public utilities by the investigation conducted by the Fed- 
eral Trade Commission alone is $10,000,000.” 


dollars in the aggregate, no doubt. 


PF Ygnvess estimate of the out-of- 
pocket costs imposed on public 
utilities by the investigation conduct- 
ed by the Federal Trade Commission 
alone is $10,000,000. 

Among the companies which have 
been investigated so far are: the 
American Gas and Electric Company ; 
the Appalachian Electric Power Com- 
pany; the Ohio Power Company; the 
Indiana and Michigan Electric Com- 
pany; the Scranton Electric Com- 
pany; the Electric Bond and Share 
Company; the Two Record Street 
Corporation; the American Power 
and Light Corporation; the Electric 
Power and Light Corporation; the 
National Power and Light Company ; 
the Electric Investors, Inc. ; the W. B. 
Foshay Company; the Public Utili- 
ties Consolidated Corporation ; the In- 
vestors National Corporation; the 
Foshay Building Corporation. 

The greater cost to the companies 
has been through the untraceable leak- 
ages. Heads of departments have 
been taken from their duties for 
weeks at a time. The services of 
scores and hundreds of clerks have 
been requisitioned. Systems of filing 
and accounting have been torn to 
pieces by the temporary seizure of 
records. 

The costs of these items to the com- 
panies cannot be evaluated. 

The fact that this has been un- 
avoidable is admitted by the com- 
panies. 


HE companies which are under- 

going the scrutiny of the Federal 
Trade Commission are but a small 
percentage of the total number of 
companies engaged in interstate deal- 
ings in electricity. 

Unless the Senate directs that the 
investigation cease all the other com- 
panies will in their turn be investi- 
gated. 

The ultimate cost may be dimly 
perceived by comparison with the re- 
lated inquiry into railroad affairs be- 
ing carried on by the Interstate Com- 
merce Commission. 

President J. M. Davis of the Dela- 
ware, Lackawanna and Western 
Railroad has stated that: 

“The time of a clerical force on the 
Lackawanna of approximately 3,000 em- 
ployees is to a large extent devoted to the 
compilation and preparations of records 
requested of the company by various gov- 
ernment agencies. 

“In a recent year the Class I railroads 
alone made 1,937,233 such reports. 

“Often duplicates were required. 

“An average of 10,000 reports and dupli- 


cates were forwarded to the commissions 
each working day 
“Between 1915 oo 1925, the number of 
clerks employed by the Lackawanna in- 
creased from 2,097 to 2,945. 
“Their conpenraes increased from 
$1,625,355 to $4,701,400 


It will be noted that the first pressure 
of the Federal inquiry was felt by the rail- 
roads in 1915. 

Mr. Slason Thompson has discov- 
ered the following statistical facts 
which illuminate the tremendous cost 
of Federal question-asking to the rail- 
roads: 

In 1915 the number of clerks was 


148,927. 
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Then the queries began to rain and 
in 1925 the number of clerks had be- 
eome 227,152. 

The percentage of increase was 
52.5 per cent. 

The compensation was added to by 
about $257,000,000. 


n 1913 the La Follette law was 
passed, directing the physical val- 
uation of railroads. 

When 52.3 per cent of the total 
railway mileage—127,735 miles—had 
been valued, the total cost to the rail- 
roads and to the government was 
$110,590,592. 

Then the O’Fallon Case was de- 


cided—and the millions went in the 
waste basket. 


HE actual out-of-pocket cost of 
valuation to the railroads—for 
52.3 per cent only—was $83,928,395. 
If to that cost had been added the 
actual if untraceable cost of the inter- 
ference with railroad business, the 
upheaval in railroad files, the time 
taken from over-worked executives, 
what would the joint balance sheets 
of the railroads look like? 

I wish I had some way of paging 
Old Mr. Hellovitch in the other 
world. 

He’s wanted at home. 











The Functions of a State Commission 


(Excerpts from the Report of the Pennsylvania Senate 
Investigating Committee.) 
“To our mind, the public service commission should not, under any 


circumstances, be the partisan of either the ratepayer, the investor, or 
the utility. It should remain an impartial umpire for all.” 


+ 


* 


“Since the utility and the investor are able to employ counsel, and 
the ratepayer in many instances may not be, we feel that the state of 
Pennsylvania should supply that ratepayer with competent counsel to 
represent him and assert his complaint.” 


a 


* 


“We believe that the question of corporate valuation, after all, is prop- 
erly one for the decision of the courts; therefore, we feel that when the 
study here involved is entered upon, the courts should have a prominent 
place in the selection of those who are to make it.” 


* 


* 


“REGULATION of public utilities must be strengthened, but meanwhile 
there is no reason for revolutionary alarm. The orderly processes of law 


must be maintained.” 
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The Peculiar Predicament 
of the Electric Railways 


A significant and important conflict between state 

and Federal regulation—and what it means to the 

corporations, to the security owners, and to the com- 
missions themselves. 


By JOHN E. BENTON 


GENERAL SOLICITOR 
NATIONAL ASSOCIATION OF RAILROAD AND UTILITIES COMMISSIONERS 


RECENT bulletin which went 
out from the office of the Na- 
tional Association of Rail- 


road and Utilities Commissioners 
contained the following item: 


“THE PREDICAMENT AS TO INTERURBAN 
Securities. The construction which has 
been placed upon paragraph (22) of § 1 
of the Interstate Commerce Act has left 
those electric railways which are commonly 
known as ‘interurban electrics,’ and the 
holders of securities of those roads, in rath- 
er a sorry predicament. 


“The paragraph specifically excepts from 
the jurisdiction of the Interstate Commerce 
Commission as to construction ‘interurban 
electric railways,’ and § 20a makes the same 
exception as to securities. In the Piedmont 
& Northern Case, however, the commis- 
sion in substance held that the exception in 
paragraph (22) does not apply to electric 
railways engaged in an important way in 
interstate commerce. This construction 
was sustained in the United States district 
court (1929) (30 F. (2d) 421). The Unit- 
ed States Supreme Court upon appeal dis- 
missed the bill without ruling upon the in- 
terpretation of the statute, upon the ground 


that the commission’s order was of a neg- 
ative character not reviewable in court 


(1930) (280 U. S. 469, 74 L. ed. 551). 


“In the association’s brief in that case 
we pointed out that if the commission’s 
construction of paragraph (22) was cor- 
rect, it must be applied also to the excep- 
tion in § 20a, and that . . . hundreds 
of millions of dollars in securities would 
thereby be rendered void. . 


” . In the meantime securities are 
not ‘selling for the prices they used to bring. 
Some holders,—many holders, undoubtedly, 
—would like to receive their money back. 


“Purchasers of the securities of the Chi- 
cago, North Shore & Milwaukee Railway 
Company propose to use this law, and have 
brought suit against that carrier and 
against its directors and attorneys to re- 
cover the consideration paid by them for 
certain of the securities before mentioned. 
This action has just been begun in the 
United States district court for the north- 
ern district of Illinois. 


? oo “predicament” referred to is 


a very real one; yet it is one in 


which the electric railroads find them- 
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selves through no fault of their own. 
A brief review of the history of the 
provisions in the Interstate Commerce 
Act which have produced the existing 
situation will demonstrate this fact. 

Those provisions were added to the 
Interstate Commerce Act by amend- 
ments contained in the Transportation 
Act of 1920. When that act was un- 
der consideration by the Congress the 
committee which had it in charge had 
before it a bill which was called the 
Clark Bill, because it had been pre- 
pared by, or under the direction of, 
Chairman Clark of the Interstate 
Commerce Commission. This bill 
provided for the very substantial ex- 
tension of the powers of the Inter- 
state Commerce Commission. Among 
others, it contained provisions giving 
to the Interstate Commerce Commis- 
sion exclusive jurisdiction over issues 
of securities and over extensions and 
abandonments of lines. These exten- 
sions of power of the Interstate Com- 
merce Commission were favored by 
the steam railroads. They were also 
generally recognized as necessary, and 
favored by representatives of state 
regulatory authorities, and by associa- 
tions of business men. 

The electric railroads, however, 
did not desire to be included within 
the extended jurisdiction of the com- 
mission. 


HE reasons why the steam rail- 
roads wanted exclusive Federal 
regulation of extensions of lines and 
of issues of securities, and why the 
electric railroads did not, were found 
in the differences in their situations. 
Steam railroads were still subject 
to competitive building, and they de- 
sired Federal regulation of construc- 


tion in the hope that they would there- 
by be relieved from the danger of du- 
plication of their lines. 

Electric railroads, on the other 
hand, were not subject to competitive 
building. The electric railway indus- 
try was languishing. A large propor- 
tion of the roads which were in ex- 
istence were barely able to continue 
in operation. There was no danger 
of duplication of their lines; hence 
there was no occasion for them to seek 
Federal regulation as a restraint upon 
construction. 

As to issues of securities, the steam 
railroads had also much to gain by 
the proposed extension of Federal 
regulation. The steam railroads op- 
erated often through many states; 
and the laws of these commonly re- 
quired that the approval of their re- 
spective commissions should be ob- 
tained for all securities issued. This 
required the prosecution of proceed- 
ings before several different tribunals 
for each issue. Some states required 
the payment of substantial fees based 
upon the par or face value of all se- 
curities authorized, regardless of the 
purpose and place of expenditure of 
the proceeds. Procuring authority for 
securities for steam railroads was, ac- 
cordingly, cumbersome, time-consum- 
ing, and often expensive. The steam 
carriers naturally desired, as regards 
securities, to exchange many masters 
for one. 

With the electric railroads the sit- 
uation was exactly the opposite. Most 
of those operated within a single state, 
although they might be engaged in in- 
terstate commerce, and it was easier 
and cheaper for them to secure au- 
thority for the issuance of their secu- 
rities from their local commissions. 
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N addition to the provisions relat- 

ing to extensions and to issues of 
securities, the Transportation Act also 
included provisions relating to labor 
disputes, which the electric carriers 
believed would be burdensome to 
them. Hence they were desirous not 
to be covered by the proposed new 
legislation. 

Aside from the ordinary disinclina- 
tion of Congress to legislate when 
there is no demand for legislation, 
very substantial reasons existed for 
not imposing upon the electric rail- 
roads legislation which they believed 
would be burdensome or hurtful. 
The electric railroads, as I have in- 
dicated, were in a sorry plight. At the 
very time the hearings on the Trans- 
portation Act were in progress there 
was in existence a special commission 
which had been appointed by the 
President of the United States to in- 
vestigate the condition of the electric 
railroads of the country, and to make 
recommendations which might be 
helpful to the industry. Hon. Charles 
E. Elmquist, (now a St. Paul attor- 
ney but at that time general solicitor 
of the National Association of Rail- 
road and Utilities Commissioners), 
was chairman of that commission. 
Speaking before the House Commit- 
tee on Interstate and Foreign Com- 
merce concerning the Clark Bill, he 
testified that no suggestion had come 


to his commission from any. source 
that Federal authority over electric 
lines should be extended. 

Speaking also on behalf of the state 
regulatory authorities, he favored 
generally the provisions of the bill so 
far as they related to steam railroads, 
but opposed their application to the 
electrics. 

The opposition of the electric rail- 
way industry to the application of the 
new legislation to them was expressed 
in a statement filed with the commit- 
tee by the American Electric Railway 
Association, setting forth the reasons 
for this opposition, and amendments 
were presented which the statement 
said “would exclude all electric rail- 
ways from the provisions of the bill.” 
These amendments provided that the 
sections to which they were made 
should not apply to “street, suburban, 
or interurban electric railways.” 


HESE requests for the exclusion 
of the electrics were concurred in 
by associations of business men and 
by the state regulatory commissions. 
No argument or suggestion that the 
new legislation ought to cover the 
electrics came from any source. The 
Congress adopted this language, 
which was thus prepared and present- 
ed, to “exclude all electric railways 
from the provisions of the bill.” 
In the amendment to § 1 the provi- 


electric carrier is ‘an interurban electric railway’ subject to 


q “As the matter stands, nobody can tell whether a given 


state jurisdiction as to its issues of securities, or is ‘a 
commercial railroad operated by electricity’ subject to the 


Interstate Commerce Commission. 


There is no criterion 


by which its legal status may be determined.” 
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sions relating to new construction 
were restricted to exclude “street, su- 
burban, or interurban electric rail- 
ways, which are not operated as a 
part or parts of a general steam rail- 
road system of transportation.” In 
the new § 20a, providing for regula- 
tion of securities, the jurisdiction of 
the commission was limited by the 
same exclusion. Section 300 of the 
act, relating to labor disputes, also 
provided that the same should not ap- 
ply to “a street, interurban, or subur- 
ban electric railway not operated as a 
part of a general steam railroad sys- 
tem of transportation.” 

These were the most important sec- 
tions extending Interstate Commerce 
Commission power. 


A the act was passed it was at 
first apparently believed by 
everybody that the electric railways 
were not affected by the new legisla- 
tion. 

The United States Railway Labor 
Board construed the provisions of § 
300 as excluding all electrics, regard- 
less of the amount or character of 
their business, or the manner in which 
it was carried on. (United States La- 
bor Board Decision No. 33, December 
11, 1920.) 

The Interstate Commerce Commis- 
sion itself at first interpreted the ex- 
clusion language as did the United 
States Railway Labor Board. The 
Piedmont & Northern Railway Com- 
pany, operating in North Carolina and 
South Carolina, is one of the most 
important electric railroads in the 
country in point of volume of busi- 
ness. The commission was entirely 
familiar with its character. In a case 
which was argued and submitted to 


the commission on November 29, 
1920, the commission said: 
“The Piedmont & Northern engages in 

a general freight and passenger business, 

both interstate and intrastate. It derives 

a large proportion of its revenue from in- 

terstate freight traffic, and is operated like 

a steam railroad except that it uses elec- 

tric instead of steam locomotives.” (South 

Carolina Fares and Charges [1921] 60 

Inters. Com. Rep. 290, 294.) 

While this case was pending, the 
Piedmont & Northern, desiring to is- 
sue securities, asked the commission to 
rule whether it was subject to the 
commission’s jurisdiction under § 
20a; and the commission, on October 
12, 1920, ruled that the Piedmont & 
Northern was exempted from that 
section as an “interurban electric rail- 
way.” (Re Piedmont & N. R. Co. 
[1928] 138 Inters. Com. Rep. 363, 
370.) 

On October 21, 1921, the Interstate 
Commerce Commission acted upon 
the application of the Michigan Unit- 
ed Railways Company for a certificate 
of convenience and necessity. (Re 
Michigan United R. Co. [1921] 67 
Inters. Com. Rep. 452.) The Michi- 
gan Public Utilities Commission had 
challenged the jurisdiction of the In- 
terstate Commerce Commission. The 
issue was thus very clearly raised. 
The railroad in question was an im- 
portant electric line. It served the 
cities of Lansing, Jackson, Battle 
Creek, and Kalamazoo, and adjacent 
territory, handling freight as well 
as passengers. It had physical con- 
nection with the tracks of the Pere 
Marquette Railway at North Lansing 
where interchange of freight cars 
was made. The commission held 
that the applicant was excluded 
from the commission’s jurisdiction by 
the exception of “street, suburban, 
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Why the State Commissioners Are 
ba in a Predicament: 
~~ “B Y the laws of their respective states, it 
ke is the duty of the state commissioners 
c= to compel obedience to state laws on the part 
ith > ° 
60 of all carriers which have not been exempted 
from such obedience by valid Federal laws. 
he All ‘interurbans’ continue subject to state laws 
is- as to construction and issues of securities, but 
to the state commissions cannot know what clec- 
he tric carriers the Interstate Commerce Com- 
§ mission and the courts would hold to be not 
er ‘interurbans,’ and there is no way for them to 
& find out.” 
at 
il- 
O. or interurban electric railways.” were correct. They supposed that 
3, When these rulings were made it they remained subject to state juris- 
clearly had not yet occurred to the diction as to their new construction, 
te Interstate Commerce Commission that if any, and as to their securities. 
yn by successful operation, and the devel- As they had occasion, accordingly, to 
t- opment of a large traffic, an interur- refund bonds, or to issue new securi- 
te ban might cease to be an interurban, ties for any purpose, they applied to 
te and become something else. state authorities for approval, and not 
7 to the Interstate Commerce Commis- 
i- oTH the Interstate Commerce sion. 
d Commission and the United This was done generally in all parts 
1- States Supreme Court had used the of the country, with few if any excep- 
1e term “interurban” and “interurban tions. Hundreds of millions of dol- 
1. electric,”’ since the earliest days of the lars of securities were thus approved 
1- freight carrying electrics, as descrip- by state authorities, passed upon as le- 
le tive of the largest electric carriers, gal by attorneys for investment bank- 
le which moved freight as well as pas-_ ers, and sold and distributed to invest- 
it senger traffic, and interchanged the ors throughout the country. 
ll same with steam railroad lines. 
1- Under these circumstances the elec- Re its early interpretation of the 
e tric railroads naturally relied upon the term “interurban electric railway” 
g assumption that Congress, by adopt- the Interstate Commerce Commission 
's ing the exclusion language, had ac- has, however, departed. This it did 
d complished the purpose for which it first in the Sacramento Northern Case 
d was framed, and that the early rul- (1922) 71 Inter. Com. Rep. 653 and 
y ings of the Labor Board and of the (1923) 79 Inters. Com. Rep. 782. 
l, Interstate Commerce Commission That was a case where the Western 
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Pacific Railroad was seeking commis- 
sion approval of its acquisition of 
control over the Sacramento North- 
ern Railroad, an electric line thereto- 
fore independently operated. New 
stock of the Sacramento Northern 
was to be issued. This the commis- 
sion ruled must be approved by the 
commission, because the road was 
shown to be “engaged in the general 
transportation of passengers and 
freight and conducts its business sub- 
stantially in the same manner as any 
stcam railroad engaged in such trans- 
portation.” 

Also in a proceeding under the Boil- 
er Inspection Act, as amended June 7, 
1924 (Re Rules for Inspection and 
Testing Locomotives [1927] 122 
Inters. Com. Rep. 414) the commis- 
sion ruled that several large electric 
railroads were subject to that act, not- 
withstanding a provision of the act 
which excluded from its application 
“street, suburban, and interurban elec- 
tric railways.” One of these was the 
Chicago, North Shore and Milwaukee 
Railroad, which I shall mention again 
presently. 


ROM these decisions it might have 
been assumed that the commis- 
sion would claim jurisdiction over the 
issues of securities and over the con- 
struction, if any, of other important 
electric railway lines. The correctness 
of the commission’s decisions, how- 
ever, was not generally conceded. The 
electrics did not come to the commis- 
sion with their securities cases. And 
the commission itself made no move 
to enforce the law, according to the 
new construction which was thus giv- 
en to it, by preventing the issuance of 
securities without its approval. 


The commission’s first move, on its 
own part, was not in a securities case 
but in a construction case. The Pied- 
mont & Northern Railway, of which 
mention has been before made, in 
March, 1927, was about to build cer- 
tain extensions of its lines. These 
were opposed by steam carriers, com- 
petitors of the Piedmont & Northern. 
The situation being brought to its at- 
tention, the commission notified the 
Piedmont & Northern that it should 
not build without procuring the com- 
mission’s approval. 

In response to that notice the Pied- 
mont & Northern filed a proceeding 
before the commission, and asked the 
commission to rule that it was exempt 
from the commission’s jurisdiction 
with relation to construction, just as 
the commission had previously ruled 
that it was exempt as to securities. 
After an extended hearing, however, 
the commission reversed its prior rul- 
ing, and held that the Piedmont & 
Northern was a “commercial railroad 
operated by electricity and not an elec- 
tric interurban line,” and that it was 
accordingly subject to the commis- 
sion’s jurisdiction to the same extent 
as a steam railroad. 


Ben case was vigorously litigated, 
and attracted much attention. 
The rulings made in it are probably 
responsible for the Chicago litigation, 
to which the bulletin of the National 
Association of Railroad and Utilities 
Commissioners, above quoted, re- 
fers. The hopeless state of uncer- 
tainty in which the commission’s de- 
cision, if it be correct, leaves the 
electric railways, may best be shown 
by considering the opinion of Judge 
Soper, in which the commission’s de- 
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cision was discussed and sustained. 

The commission had found that the 
Piedmont & Northern was engaged 
principally in freight traffic, which it 
interchanged with connecting lines, 
and that its methods of operation did 
not differ materially from those of a 
steam road. Upon the basis of this 
finding the commission had ruled that 
the Piedmont & Northern was a “‘com- 
mercial railroad operated by electrici- 
ity and not an electric interurban 
line.” The decision of the court sus- 
tained the commission (1929) (30 F. 
(2d) 421). The difficulty of deter- 
mining whether a given carrier should 
be classified as an “interurban electric 
railway” or as a “commercial railroad 
operated by electricity” subject gener- 
ally to the jurisdiction of the Inter- 
state Commerce Commission, was rec- 
ognized. The court said: 

“It is true that an interurban carrier may 
be entitled to that descriptive name (and 
hence exempt from the commission’s ju- 
Tisdiction) although it participates in gen- 
eral freight traffic; but it does not follow 
that every electric carrier, so engaged, is 
an interurban railroad. Freight traffic may 
be limited in extent and within the scope 
of a carrier devoted primarily to local busi- 
ness, and at the same time, be general in 
its nature. The carrier may transport the 
kinds of property usually carried by steam 
roads in addition to the carriage of bag- 
gage, mail, and express, and yet be so re- 
stricted in its operations that it may not be 
properly classified with general steam car- 
riers whose operations cover a wide field. 
See the discussion in Lackawanna & Wy- 
oming Valley R. Co. (1925) 105 Inters. 


Com. Rep. 178. 
“Tt is obviously difficult to form an exact 


e 


Cofnttions of the term under discussion and 

to say when the general freight business of 
an electric railway has become so great 
that it has crossed the line between an in- 
terurban railroad, engaged in the general 
transportation of freight, and a general 
carrier subject to the provisions of the stat- 
ute.” (Italics and parenthesis mine). 


A the matter stands nobody can 
tell whether a given electric car- 
rier is “an interurban electric railway” 
subject to state jurisdiction, as to its 
issues of securities, or is “a commer- 
cial railroad operated by electricity” 
subject to the Interstate Commerce 
Commission. There is no criterion 
by which its legal status may be de- 
termined. 

The decision of the question does 
not depend upon the proportion of 
freight which it transports. A car- 
rier which does an important passen- 
ger business, interchanging traffic in 
interstate commerce with other lines, 
may as well be found by the commis- 
sion to be affected with an important 
national interest, and subject to the 
commission’s jurisdiction, as an im- 
portant interstate freight carrier. In 
the Village of Hubbard Case, 266 U. 
S. 474, 69 L. ed. 389, P.U.R.1925C, 
388, the Supreme Court held that a 
passenger-carrying electric carrier 
may fall within the general jurisdic- 
tion of the commission over railroads 
as well as a carrier engaged in the 
transportation of freight. 

Uncertainty as to status, according- 


who have participated in the making of issues which may 


q “THE officers, directors, and attorneys of electric carriers, 


now be found unlawful, are in a very serious predicament. 
By the Transportation Act they are liable in suits to re- 
cover the purchase money of such securities, as well as 
the companies for which they have acted.” 
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ly, extends to all electrics which en- 
gage in interstate traffic, either freight 
or passenger. The decision in each 
case depends upon the evidence pre- 
sented in that case, and upon the com- 
mission’s deductions therefrom. 
Furthermore, it is plain that it was 
the view of the court in the Piedmont 
Case that the status of a particular 
carrier is affected and may be deter- 
mined by the amount and character of 
the business which it is doing at the 
time of the inquiry. “It is obviously 
difficult,” the court observed, “to say 
when the general freight business of 
an electric railway has become so 
great that it has crossed the line be- 
tween an interurban railroad 
and a general carrier subject to the 
provisions of the statute.” 


O* course, if increase of general 
business may carry an “interur- 
ban electric railway” across the line, 
and make it something else than an 
“interurban,” then diminution of such 
general business may operate to take 
it back over the line again, and make 
it once more an “interurban.”” Hence 
even the determination of the status 
of a carrier by trial of the issue in one 
case will not necessarily settle that 
status for the future. 

It would be difficult, if it be even 
possible, to cite another instance 
where such hopeless confusion and 
uncertainty has been caused by the 
construction of legislation which at 
the time it was enacted was believed 
to be plain in its meaning. 

Not only are the electrics left un- 
certain as to whether they are, as to 
new construction, and as to their is- 
sues of securities, subject to state or 
Federal jurisdiction, but there is no 


way of resolving their doubt. If an 
electric is an “interurban” it is not 
subject to the jurisdiction of the In- 
terstate Commerce Commission. Up- 
on that point the statute is explicit. 
But no method is available for deter- 
mining whether a given carrier is or 
is not an interurban. 


HE Piedmont & Northern litiga- 

tion, which I have just referred 
to, illustrates this fact. The commis- 
sion’s notice was given March 8, 1927. 
The Piedmont & Northern forthwith 
made its application, accompanied by 
a denial of the commission’s jurisdic- 
tion. In April, 1928, the commission 
rendered its decision, holding the 
Piedmont & Northern not an interur- 
ban, and denying approval of the pru- 
posed construction upon the ground 
that it was not in the public interest. 

From this decision the Piedmont & 
Northern appealed by an _ action 
brought in the United States district 
court for the western district of 
South Carolina. The case was heard 
by three judges. Their opinion, writ- 
ten by Judge Soper, from which we 
have before quoted, was rendered in 
January, 1929. It sustained the com- 
mission. 

Thereupon the Piedmont & North- 
ern appealed to the United States Su- 
preme Court. The opinion of that 
court was rendered February 24, 1930 
(Piedmont & N. R. Co. v. United 
States, 280 U. S. 469, 74 L. ed. 551). 
The case was dismissed without any 
decision upon the merits. The court 
refused to rule whether the Piedmont 
& Northern was subject to the com- 
mission’s jurisdiction, or was exempt 
as an “interurban electric railway.” 
This it did upon the ground that if 
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How the Recent Ruling Affects the Buyer and Seller 
of Securities of Electric Railways: 


66 NVESTMENT bankers, and the investing 

public to whom they sell securities, are 
A holder of such 
securities may find that what he believed was 
a mortgage bond, giving him a first lien upon 
the properties of the carrier, is in fact void, 
and that the property, upon which he relied 
as security for his debt, has become covered 
by other issues, or has been attached or other- 
wise encumbered or transferred.” 


in @ predicament. 








the Piedmont & Northern was in fact 
an interurban electric railway, as it 
claimed to be, the Interstate Com- 
merce Commission was without ju- 
risdiction, and its ruling against the 
Piedmont & Northern could not prej- 
udice its rights. Upon this point the 
court said: 


“Plaintiff's sole contention is that 
the court below and the commission erred 
in not holding that the railway is an in- 
terurban electric railway within the ex- 
emption of paragraph 22. a 

“If, as is contended, the commission was 
without jurisdiction, the railway is as free 
to proceed with the construction as if the 
application had not been made and the com- 
mission had not acted. Nothing done by 
the commission can prejudice the railway’s 
claim to immunity in any other proceeding. 

“It is true that if the railway builds with- 
out having secured a certificate, it may suf- 
fer serious loss. For a court may hold, in 
an appropriate proceeding, that the railway 
ts within the purview of paragraph 18. And 
the railway may be thus subjected to the 
penalties prescribed by paragraph 20. 
These risks arise, however, not from the 


order, but from the statute. . . . The 
order is entirely negative. . . .” (Italics 
mine. ) 


I N effect, the court said that the only 
way the Piedmont & Northern 
could determine whether it was sub- 
ject to the law was to proceed to build 
its road and run the risk of losing its 


investment, and being subjected to the 
penalties provided by the act. Thus 
in February, 1930, after three years 
of continuous litigation, the Piedmont 
& Northern was left exactly where it 
was in March, 1927. 

It is interesting to note that it did 
proceed with its proposed construc- 
tion and that it is now defending an 
injunction suit brought against it by 
the Interstate Commerce Commission. 
The suit was heard and submitted to 
the court several months ago, but re- 
mains undecided as this is written. 


I N the Boiler Inspection Case 

(1927) (122 Inters. Com. Rep. 
414) the Interstate Commerce Com- 
mission ruled that the Chicago, North 
Shore and Milwaukee and various 
other important electric carriers were 
not included in the exemption of “in- 
terurban electric railways” in the Boil- 
er Inspection Act. 

The Chicago, North Shore and Mil- 
waukee Railroad is an important elec- 
tric railroad extending from Chicago 
to Milwaukee. It was organized in 
1923 to acquire and improve previ- 
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ously existing interurban lines. It is 
principally a passenger carrier, but 
transports also freight and express. 
It never procured any certificate of 
convenience and necessity from the 
Interstate Commerce Commission, au- 
thorizing it to operate. All of its se- 
curities, aggregating $38,919,900, 
have been issued without authority 
from the Interstate Commerce Com- 
mission. They have been authorized 
by the commissions of Illinois and 
Wisconsin. 

After the Interstate Commerce 
Commission had made its decision in 
the proceeding under the Boiler In- 
spection Act some of those who had 
purchased securities of the Chicago, 
North Shore and Milwaukee, which 
had fallen in value, concluded that if 
the road was not an “interurban elec- 
tric railway” for the purposes of the 
Boiler Inspection Act it was not for 
the purposes of the act regulating is- 
sues of securities, and that they could 
accordingly demand their money 
back. They accordingly filed a com- 
plaint with the Interstate Commerce 
Commission in which they asked the 
commission to rule as to its jurisdic- 
tion over the securities which the car- 
rier had issued. The commission, 
however, refused to make any ruling, 
saying that the securities having been 
already issued, the question of their 
validity was solely one for the courts: 
and that it should not embarrass the 
carrier by expressing an opinion. 
(Hild v. Chicago, N. S. & M. R. Co. 
[1929] 150 Inters. Com. Rep. 367.) 

Thereupon the suit was begun upon 
which comment was made in the bul- 
letin first quoted. 

Since then suits against this carrier 
have multiplied till at the time of this 


writing there are twelve suits by hold- 
ers of securities seeking to recover 
their money back. 

Damages to the amount of some- 
thing over a quarter of a million dol- 
lars are demanded. Only a small frac- 
tion of the carrier’s $38,919,900 of 
securities outstanding is as yet in- 
volved. These suits have been brought 
not only against the carrier, but also 
against its officers, directors, and at- 
torneys, who by the act are made also 
liable for aiding in the issuance of se- 
curities by a carrier subject to the act 
without commission approval. 

Whether similar suits have been 
brought in the case of other electric 
carriers I do not know; but obviously 
such carriers are in a predicament if 
the commission’s construction of the 
term “interurban electric railway” is 
correct. 


mm only are the electric carriers 
themselves in a predicament, if 
the commission’s construction is cor- 
rect, but it is a predicament which 
extends far beyond them. 

First of all the Interstate Com- 
merce Commission is in a predica- 
ment. 

Under its construction of the term, 
an electric carrier may or may not be 
an “interurban” according to the char- 
acter and amount of its business, and 
the methods by which such business 
is carried on. The particular facts of 
each case must be developed before the 
commission can determine whether it 
has jurisdiction or not. Hence an in- 
vestigation must precede every deter- 
mination. 

It is now eleven years since the 
Transportation Act of 1920 was 
passed, during all of which time it has 
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been the commission’s plain duty, un- 
der § 13 of the act, to enforce comph- 
ance with the law as to all carriers 
which are subject to it. The electric 
carriers have not been complying with 
it, as the commission construes it. 

Why has the commission been neg- 
lecting its duty to enforce compliance? 

The reason is obvious: The com- 
mission does not itself know what 
electric carriers are subject to its ju- 
risdiction as to construction and se- 
curities and what are not. And there 
is no way by which it can quickly find 
out. 


yen, investigation and 
determination of the status of all 
the electric carriers as of any given 
date would not settle such status for 
any subsequent date, since the mere 
increase or decrease of the general in- 
terstate business of any carrier might 
take it, one way or the other, across 
the line which separates an “interur- 
ban” from a “commercial railroad 
electrically operated.” The Interstate 
Commerce Commission is in a predic- 
ament because it is its duty to enforce 
obedience to the law on the part of 
all carriers subject to the law, and the 
commission does not know and cannot 
readily ascertain which carriers are 
subject to the law and which carriers 
are not. 


SF Ba state commissions are in a like 
predicament. 

By the laws of their respective 
states it is their duty to compel obedi- 
ence to state laws on the part of all 
carriers which have not been exempt- 
ed from such obedience by valid Fed- 
eral laws. All “interurbans” continue 
subject to state laws as to construc- 
tion and issues of securities, but the 
state commissions cannot know what 
electric carriers the Interstate Com- 
merce Commission and the courts 
would hold to be not “interurbans,” 
and there is no way for them to find 
out. 

The electric railroads generally, as 
we have already seen, are in a predic- 
ament. 

A given carrier cannot tell how the 
Interstate Commerce Commission and 
the courts would classify it. If it pre- 
sents what it believes to be the essen- 
tial facts to the commission, and asks 
the commission’s ruling as to its sta- 
tus, it may be told that it is an inter- 
urban, and not subject to the commis- 
sion’s jurisdiction, and yet this ruling 
may be later reversed upon the 
ground that it was based “wholly up- 
on representations by the applicant.” 
(Piedmont & Northern Case [1928] 
138 Inters. Com. Rep. 363, 370). 

In the meantime the carrier may 
have issued and sold its securities, 


they are, as to new construction and as to their issues of 


q “Not only are the electrics left uncertain as to whether 


securities, subject to state or Federal jurisdiction, but there 
is no way of resolving their doubt. If an electric is an 
‘interurban’ it is not subject to the jurisdiction of the In- 
terstate Commerce Commission. Upon that point the 
statute is explicit. But no method is available for deter- 
mining whether a given carrier is or is not an interurban.” 
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which may thus be made to appear 
void, and subject to compulsory re- 
demption by the carrier at the demand 
of the holders. 

On the other hand, if the commis- 
sion rules that the carrier is subject to 
the act, and the carrier acquiesces, 
and issues securities with the approval 
of the Interstate Commerce Commis- 
sion, and without state approval, it 
may afterwards be held by the court 
that the commission’s decision was 
wrong. The Piedmont & Northern 
opinion of the United States Supreme 
Court, from which quotation has been 
made, would appear to make this pos- 
sible. In such an event the carrier’s 
securities might be void under the pro- 
visions of state law, and the carrier 
subject to the penalties and liabilities 
provided for failure to conform to 
such law. Whichever way the carrier 
may proceed, it must proceed at the 
risk of finding itself a law breaker, 
and subject to heavy penalties and lia- 
bilities. 


I NVESTMENT bankers, and the in- 
vesting public to whom they sell 
securities, are in a predicament. 
Hundreds of millions of dollars of 
the securities of important electric 
railroads, which engage in the general 
transportation of interstate traffic, 
have been distributed by investment 
bankers and purchased by the invest- 
ing public since the Transportation 
Act of 1920 was passed. Few, if any, 
of these issues have been approved by 
the Interstate Commerce Commission. 
A holder of such securities may find 
that what he believed was a mortgage 
bond, giving him a first lien upon the 
properties of the carrier, is in fact 
void, and that the property, upon 


which he relied as security for his 
debt, has become covered by other is- 
sues, or has been attached or other- 
wise encumbered or transferred. 

Some such holders of securities 
may consider it a piece of good for- 
tune to find themselves unexpectedly 
able to demand back the purchase 
money which they paid for their se- 
curities, upon the ground that the se- 
curities sold were unlawfully issued, 
but generally they will consider the 
destruction of the liens and preferen- 
ces upon which they have relied to se- 
cure repayment as nothing less than a 
calamity. 


Reon officers, directors, and attor- 
neys of electric carriers, who 
have participated in the making of is- 
sues which may now be found unlaw- 
ful, are in a very serious predicament. 

By the Transportation Act they are 
liable in suits to recover the purchase 
money of such securities, as well as 
the companies for which they have 
acted. 

For example: if the Chicago, North 
Shore and Milwaukee shall suddenly 
be called upon to repay to the holders 
of its securities the money which they 
paid for the $38,919,900 of securities 
it has outstanding, it may not be able 
to make this payment. There may be 
a very substantial balance left to be 
absorbed by its officers and attorneys, 
whose fault, if any, consists in having 
interpreted the law in the same way as 
those who cooperated in the framing 
of the Transportation Act designed 
that it should be interpreted, and as 
the Interstate Commerce Commission 
and the United States Railway Labor 
Board, immediately after the act was 
passed, also construed it. 
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“For the past two sessions of Congress a bill has been 


which has 


contained a section 


q pending 
designed to cure such existing invalidity of electric rail- 
way securities as may have resulted from their issuance 
without Interstate Commerce Commission approval. 
It died with the Congress on March 4th, last.” 


HE Chicago litigation merely 

brings strikingly to public atten- 
tion what has been apparent for years 
to those who have studied closely the 
Interstate Commerce Act and the con- 
struction of it by the Interstate Com- 
merce Commission. Legislation is 
necessary to define the extent of the 
jurisdiction of the Interstate Com- 
merce Commission over electric rail- 
roads. 

As long ago as 1921 the National 
Association of Railroad and Utilities 
Commissioners, by resolution adopted 
at its annual convention, memorial- 
ized Congress “to make such amend- 
ments to the existing law as shall 
make clear the extent to which, if at 
all, the Interstate Commerce Commis- 
sion is intended to be vested with ju- 
risdiction over electric railroads.” 

At that time the state commissions 
were protesting against what they 
considered the encroachment of the 
Interstate Commerce Commission up- 
on the rate-making powers of the 
states. Oddly enough, the Interstate 
Commerce Commission then based its 
claim of rate-making jurisdiction over 
important electric roads upon a classi- 
fication of them as “interurbans,” 
while now, as we have seen, jurisdic- 
tion as to construction and issues of 
securities by such roads is claimed un- 
der a classification of them as “com- 
mercial railroads operated by electric- 
ity and not electric interurban lines.”’ 
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In the decade preceding 1921 the 
Interstate Commerce Commission 
classified important electric roads as 
“Gnterurbans” to avoid the effect of 
the opinion of the United States Su- 
preme Court in Omaha & C. B. Street 
R. Co. v. Interstate Commerce Com- 
mission (1913) 230 U. S. 324, 57 L. 
ed. 1501, in which the court held that 
the commission’s rate jurisdiction did 
not extend to street railroads, but 
might extend to the “new type of in- 
terurban railroad which with 
electricity as a motive power, uses 
larger cars and runs through the 
country from town to town, enabling 
the carrier to haul passengers, freight, 
express, and the mail for long dis- 
tances at high speed.” 

In these days, on the other hand, 
the commission resorts to the classi- 
fication “commercial railroads operat- 
ed by electricity” to avoid the effect of 
the exceptions of “interurban electric 
railways” from the commission’s ju- 
risdiction in the Transportation Act 
amendments, which have been dis- 
cussed in this article. 


HE National Association of Rail- 

road and Utilities Commission- 
ers repeated the resolution of 1921 in 
substance in 1923, 1924, and 1925. 
In 1930 it adopted a resolution in 
which it “respectfully asks Congress 
to amend the existing law in such 
fashion that an electric railway com- 
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mon carrier may be able, with respect 
to any matter, to determine whether 
it is subject to state or Federal juris- 
diction, and so that state authorities 
may know to what extent they have 
the power and duty to enforce the 
laws of their respective states.” 


HE Interstate Commerce Com- 
mission itself now recognizes the 
necessity for an amendment to the 
law which shall clarify the situation 
produced by the construction which 
has been placed upon the act as it 
stands. In its annual report to Con- 
gress of December 1, 1928, the com- 
mission stated that it had found great 
difficulty in determining the roads 
properly classifiable as “interurban 
electric railways,” under the various 
provisions for the exception of such 
roads contained in the act. The com- 
mission recommended that Congress 
amend the law so as definitely to ex- 
clude all electric railroads “except 
such as interchange standard freight 
equipment with steam railways and 
participate in through interstate 
freight rates,” with provision for ex- 
emption of particular railways falling 
within that excepted class upon a find- 
ing by the commission “that they are 
not affected with an important nation- 
al interest.” 
This recommendation the commis- 
sion repeated in 1929; it renewed 


the recommendation again in 1930. 


F@ the past two sessions of Con- 
gress a bill has been pending, in- 
troduced by Congressman Noble 
Johnson of Indiana, which has had 
the support of the American Electric 
Railway Association, which would de- 
clare every electric railroad to be a 
“street, suburban, or interurban elec- 
tric railway,” and hence exempt from 
the commission’s jurisdiction under 
the various exceptions discussed, un- 
til found and declared by the Inter- 
state Commerce Commission, after a 
hearing, to be a “commercial electric 
railway.” The bill also contained a 
section designed to cure such existing 
invalidity of electric railway securities 
as may have resulted from their issu- 
ance without Interstate Commerce 
Commission approval. 

Congress moves slowly. No hear- 
ing was granted upon this bill at 
either session. It died with the Con- 
gress on March 4th, last. When the 
new Congress shall meet in Decem- 
ber, 1931, some bill with similar pur- 
pose will doubtless be introduced. 

Perhaps the Chicago litigation, and 
the unhappy experience of the Pied- 
mont and Northern may sufficiently 
demonstrate the electric railway pre- 
dicament so that Congress will final- 
ly consider and enact remedial legis- 
lation. 





A New Job for the State Commissions 


A= the clamor of protest against the alleged “interference” of the 
Federal government with state regulation and the purported con- 
centration of authority in Washington, rises a call to the ten oil-producing 
states to get together, and agree upon an interstate compact that will 


avoid Federal control. 


a high official of the administration, Ray Lyman 


And, (significantly enough), this call comes from 


Wrusour, Secretary of 


the Interior—in the next issue of this magazine, out May 28th. 
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Remarkable Remarks 





“There never was in the world two opinions alike.” 


BAINBRIDGE COLBY 


Former U. S. Secretary of State. 


Rosert Morss Lovett 
Teacher and writer. 


WuiaM E. Bora 
U. S. Senator from Idaho. 


Epwin GrRuaL 
Vice president, North 
American Company. 


L. J. Dickinson 
United States Senator 
from Iowa. 


Martin J. INSULL 
President, Middle West 
Utilities Company. 


WiiaM S. LEE 
President, American Institute of 
Electrical Engineers. 


Adapted from an 
observation in “Life.” 


Georce R. GRANT 
General attorney, New England 
Telephone and Telegraph 
Company. 


—MONTAIGNE 


“Oil is clearly heading for classification as a public 
utility.” 
vw 


“In the United States business is more important than 
politics.” 


° 


“Tt is too often true that it is not politically expedient 
to deal with a public question in a candid and direct 
fashion.” 


¥ 


“The utilities must expend from four to seven times 
the anticipated yearly revenues to provide facilities to 
produce such revenues.” 


Ss 


“If we cannot regulate the power trusts we will not 
be successful in either owning them or operating them 
as a government.” 


¥ 


“Tt is the initiative and enterprise of the holding in- 
vestment companies during the past twenty years that 
has made the electrical industry in America preéminent 
in the whole world.” 

™ 


“Tt is a well-known fact that construction projects 
under government supervision generally cost at least 
twice as much as construction projects under private 
ownership.” 


- 


“Tf laid end to end, says a statistician, the persons em- 
ployed in public service enterprises would not quite reach 
around the world. The project, therefore, has been 
reluctantly abandoned.” 


¥ 


“Successful regulation consists of something other 
than a revision of rates downward. Some economists, 
a few college professors, and all political propagandists, 
refuse to accept this doctrine.” 
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Fioyp Parsons 


Economist and magazine writer. 


GirFrorp PINcHOT 
Governor of Pennsylvania. 


Grorce W. Norris 
U. S. Senator from Nebraska. 


MattHew S. SLoAn 
President, the New York 
Edison System. 


Cuar.es T. Cates, Jr. 
General counsel, Tennessee 
Public Service Company. 


James Couzens 
U. S. Senator from Michigan. 


WaLter W. Heap 
Former president, American 
Bankers Association. 


“It would be nothing less than an economic crime 
for our gas companies to give up their great oppor- 
tunity to gradually lower the cost of gas to the con- 
sumer by building up a large chemical business yield- 
ing a substantial income from the byproducts of coal.” 


¥ 


“The reports of a large number of typical American 
companies indicate that the actual cost of the distribu- 
tion of some 20,400,000,000 kilowatt hours of electricity 
annually to lighting customers is on the average in the 
neighborhood of 14 cents per kilowatt hour.” 


ee 


“They (the utilities) have not hesitated to approach 
the pulpit. They have sent their emissaries secretly into 
communities to influence Boy Scout organizations, to 
control farmers’ organizations, to subsidize college pro- 
fessors and school superintendents.” 


¥ 


“You cannot read a paper or magazine, particularly 
a magazine of the class which sometimes refers to 
itself as a ‘molder of thought,’ without being told that 
regulation has broken down. . . . All this is poli- 
tics. I was going to say politics, pure and simple, but 
it is not entirely pure and certainly it is not simple.” 


* 


“State regulation of public utilities has been success- 
ful. If for no other reason, this statement is justified 
by the fact that since 1913 the average price of elec- 
tricity for home use in this country has decreased 25 
per cent. In this same period the items entering into 
the family budget increased 71 per cent.” 


» 


“If business is insistent upon running the government, 
let it provide ways and means so that all of our citizens 
will have an accurate income, that they are provided 
with a decent home and adequate food and clothing. It 
will then not find any necessity for government inter- 
ference with business, nor will it find any ground in 
which to sow the seed of communism.” 


y 


“It has become the fashion in certain quarters to 
decry the motives of business men who take an interest 
in politics, to attack the sincerity and honesty of can- 
didates for public office who may happen to have the 
support of business men—in effect, to deny business 
men the right to participate in politics and in govern- 
ment.” 
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Water Power Vs. Prohibition 


Which will be the major issue 
in the presidential campaign? 


Both of the major political parties are side-stepping 
the dynamic problems raised by the Eighteenth 
Amendment; both parties are seeking other issues to 


dangle before the voters. 


Is the “Power Question” 


being groomed for this substitute rdle? Which will 
Mr. Voter regard as “major”? 


By SILAS BENT 


ATER power, as a flooding 
cross current, threatens to 
engulf hootch power as the 


outstanding issue in the coming presi- 
dential campaign. That is, many pol- 
iticians, publicists, economists, and up- 
lifters think so. 

The situation is worth an audit, 
even so far in advance as this. We 
may as well take a sweetly solemn 
look at prohibition, in its partisan, po- 
litical, and moral aspects, to see 
whether it is going to knuckle under 
to a puissant catch phrase, the “Pow- 
er Trust.” 


iad I use that phrase “Power Trust” 
a little derisively, it is because I 
recognize in it a successor to that oth- 
er terrifying slogan, the “Money 
Trust,” which converted Wall Street, 
in Bryan’s mind, into “the enemy 


country.” This “trust,” despite the 
Pujo investigation, appears to have 
evaporated into a cloud of words. 
What was once a pillar of cloud by 
day and a pillar of fire by night in a 
utopian exodus from financial tyr- 
anny is now not so much as a hand’s 
breadth on the horizon. 

On the basis of past performances 
one may surmise that the multiple 
Moses who offers to lead the peepul 
out of the economic wilderness may 
meet some such fate as that “Money 
Trust” Moses. Yet I confess that I 
myself feel no friendliness toward the 
scattered power interests, here or 
there. I have said some rather snip- 
py things about them, and I have 
nothing to retract. I do perceive lo- 
calized monopolies, and a community 
of interests among them, but as to any 
symptoms of a national “trust,” ver- 
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tical or horizontal or fourth-dimen- 
sional, I am totally in the dark. 


HOSE who invoke the “Power 
Trust” are by no means so short- 
sighted. They have clarified its di- 
mensions. They can show you where 
each tentacle of the octopus is 
fastened. They are prepared to bleed 
and die in chopping off those tenta- 
cles. Thus Senator Norris charges 
that the bigwigs of the “Power 
Trust” are influencing public officials 
“from the school district director all 
the way up through the channels of 
political activity, to and including the 
presidency; they have spent millions 
in corrupting and misleading legisla- 
tors. Wherever it has been 
possible they have contaminated and 
misled the press of the United 
States.” And so on: The power in- 
terests, in the vision of this leader, 
“are dangerously near to the control 
of our political parties, and through 
them of the government itself.” 
Thus he moves majestically to the 
“perpetuity of our institutions and the 
preservation of our civilization.” 
Now, our institutions and our civil- 
ization appear to have been in con- 
stant peril, according to the soothsay- 
ers, ever since I came of voting age, 
more than a quarter of a century ago; 
and although I admire Senator Norris 
I fancy he somewhat overstates the 
case. He has more right to overstate 
it than some of his fellows. The fight 
against him, which certain newspa- 
pers insisted was waged by power in- 
terests in running another “George W. 
Norris” for the Senate, with the aid 
of Robert H. Lucas, executive direc- 
tor of the Republican National Com- 
mittee, was of all political maneuvers 
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in recent years about the shabbiest in 
conception and the sorriest in its con- 
sequences. Skulduggery such as this, 
if it can be tied to the power issue, is 
bound to put the power industry on 
page one of the newspapers and may 
make power regulation actually a par- 
amount issue. 


Senay Dill of Washington says 
that government operation of 
power projects “in the coming Con- 
gress will have more supporters; and 
if it should fail at that time, we shall 
go into the campaign of 1932 on the 
question of where the President 
stands on the power question.” 

And Samuel Untermyer, not a pro- 
fessional politician but a famous cor- 
poration lawyer, vows that “the greed 
of the power trusts [note the plural] 
is shaking at the very foundations of 
government.” He views with alarm 
in his own state of New York the ma- 
chinations of “the most formidable 
power trust on earth.” 

It is unnecessary to recount further 
the fulminations of a score of men, 
most of them as conspicuous as those 
already cited, against a real or fan- 
cied octopus. Matthew S. Sloan, 
president of the New York Edison 
network of electric light and power 
companies, sees in all this politics, not 
entirely pure and certainly not simple. 
And Martin J. Insull, a brother of 
Samuel, has belabored critics of the 
utilities with force. Then, amid the 
clamor, rises the slightly clangorous 
but unexcited voice of former gover- 
nor “Al” Smith with the canny ob- 
servation, which should soothe both 
sides somewhat, that it is impossible 
to “dramatize” the power issue in a 
national campaign. 
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Here is a distinctly sensible obser- 
vation amid the welter of words, and 
it bears on the situation we have set 
out to audit. How can a nation so 
vast as ours become excited as a mass 
on an issue so intricate and so highly 
technical as power control or power 
regulation or operation? Well, the 
nation happens now to be in one of its 
recurrent periods of slump, somewhat 
worse this time than usual; and in 
such depressions men in the street 
look about anxiously for an economic 
panacea or a political abracadabra. 
Although one does not hear the power 
question discussed with vehemence 
over dinner tables, on street corners, 
or in hotel lobbies, it is true that men 
at times like this will listen longer 
than usual to the soap box orator who 
is discussing phases of the dismal sci- 
ence, and listen with some animation 
if he is denouncing captains of indus- 
try, monopolists, and sinister pirates 
of public rights. We are in a frame 
of mind, a national mental posture, 
not of prayer but of swearing; and 
this gives a roundness at the moment 
to the contours of any economic dis- 
cussion, even the tariff. Grangerism, 
Populism, and the free coinage of sil- 
ver throve in such an atmosphere as 
this. The fortuitous circumstance of 
a world-wide depression is the best 
pulling force on the side of those who 
would dynamite the “Power Trust.” 
Adversity has its uses, although the 
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power interests would not call them 
sweet. 


LP emigews in a period of boom or 
bust, however, we do hear pro- 
hibition discussed with vehemence at 
our dinner tables and on our street 
corners. It is worth noting in pass- 
ing that those who are most eager to 
make the power interests a paramount 
issue are in large measure dry; they 
would like to maintain the status quo 
of the Eighteenth Amendment, and it 
is just possible that in some cases they 
hope to make the utilities a smoke 
screen; or, (to vary the metaphor), 
they would draw that issue as a red 
herring across the political trail. 
Governor Smith noted recently that 
a Senator had said the prohibition 
issue was being used as a smoke 
screen to cover power moves against 
unfavorable legislation. “No amount 
of argument pro and con,” he added, 
“will change the undisputed and in- 
disputable fact that that which every- 
body is talking about, and which ap- 
pears in political platforms, and is 
discussed in every political group, is 
an issue, and it is foolhardy to deny 
it.” He notes how much larger will 
be the anti-dry membership of the 
next Congress as indicating the in- 
creasing dominance of this question. 
Prohibition, we all know after 
watching the antics of politicians in 
dodging it, is a difficult, delicate, even 


cited voice of former governor ‘Al’ Smith with the canny 


q “AMID the clamor rises the slightly clangorous but unex- 


observation, which should soothe both sides somewhat, 
that it is impossible to ‘dramatize’ the power issue in a 
national campaign.” 
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a dangerous question. Many millions 
of voters in the major parties favor 
it, many millions bitterly oppose it; it 
has possibilities of splitting either of 
them, and might give a backbone to a 
third party, if both of them tried to 
carry water on one shoulder and 
hootch on the other—surely a feat as 
soul-shaking as carrying water on 
both. Many political leaders, in short, 
would like to submerge or mild down 
the liquor issue to save their own 
skins. 

Thus, although the Democratic 
party in the 1928 campaign flew a 
wet flag, it has no monopoly of the 
issue. During that campaign, I recall 
with some discomfiture, I wrote a 
magazine article in which I brashly 
said: “An outstanding issue in this 
presidential campaign will be the con- 
trol and ownership of public utilities, 
particularly of water power”; and I 
made a pretty good case, as I thought 
then (and so did the magazine edi- 
tors), by showing how far apart were 
Herbert Hoover and “Al” Smith on 
the question. 

What happened? The platforms 
and the standard bearers of the major 
parties did their bits, even as I fore- 
saw, to fasten the attention of the 
electorate on the power issue, but it 
never was “outstanding,” nationally, 
for more than half an hour at a time. 
The outstanding issues were prohibi- 
tion and religious bigotry. The Hef- 
lins and the professional reformers 
were in clover, and so were such pro- 
fessional liberals as Oswald Garrison 
Villard, who, in a fresh demonstra- 
tion that none is so illiberal as men 
of his kind, vindicated his Puritan 
descent by asserting that “Al” drank 
six or eight cocktails a day. My ac- 


quaintance with the Roman Catholic 
former governor is limited to a dozen 
interviews, but I venture to assert 
with complete confidence that he 
never drank a cocktail in his life. He 
is an avowed wet, but he happens not 
to be that breed. 


= J. Raskob, plutocrat of his 
party, discovered convincingly 
how thorny is the question of prohi- 
bition when he undertook to have his 
national committee write in advance 
a wet plank for the platform of the 
presidential convention next summer. 
He had his way, with a modified 
“revision plan,” but at the cost of dire 
threats from southern leaders and 
their henchmen. It was an illustra- 
tion of that sharply dividing inter- 
party quality which the issue has ex- 
ercised from the first, and which has 
made the conventional politician wary 
of it. Organs of the Democrats, for 
example, have charged that Mr. 
Raskob is a wet first and a Democrat 
second, indeed, a poor second; that 
his real preoccupation is with the 
means of getting a stupid and costly 
amendment cut off the tail of the Con- 
stitution. There was a time when he 
was said to be a Roman Catholic first 
and a Democrat second, but that was 
when the religious issue was on top. 
Just now, I repeat, prohibition is the 
matter which arouses the deepest 
personal interest among the voters. 


HAT devoted band of progres- 

sives which gathered in Wash- 
ington to lay down the law to the 
major parties avoided prohibition as 
though it were a plague, but ex- 
plained the avoidance on the ground 
that it was “a sham issue.” Thus the 
steering committee averted disastrous 
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Are the Anti-Utility Legislators (Who Are Mostly Drys) 
Using the “Power Issue” as a Smoke Screen? 


ce HOSE who are most eager to make the 

power interests a paramount issue are A y 
in large measure dry; they would like to main- 
tain the Status Quo of the Eighteenth Amend- 
ment, and it is just possible that in some cases . 




















they hope to make the utilities a smoke screen; 
or, (to vary the metaphor), they would draw 
that issue as a red herring across the political S 


trail.” 





bickering on the floor, and centered 
the attention of the delegates—if 
those in attendance at so nebulous a 
meeting may be called delegates—on 
economic issues, power among them. 
Unemployment, farm relief, and the 
tariff appeared to these seers more 
pressing than prohibition, although 
none of them, I believe, would assert 
that ten nights in a bar room was ever 
any more worse than ten nights in a 
speakeasy. They were merely play- 
ing safe, and their policy must be 
judged on that basis. Their policy is 
by no means negligible, for they hold 
in their hands the threat of a third 
party, and they control enough dele- 
gates to enable them to dictate in a 
measure the policies of the major 
organizations. 


i is impossible to discuss the pres- 
ent political set-up without dis- 
cussing prospective candidates. It is 
the consensus of observers that Mr. 
Hoover will bear the standard of his 
party again this fall. That is the easy 
and obvious thing for the party to do, 
and we have had but two Presidents 
who failed of renomination; to with- 


hold the second accolade amounts to 
a repudiation of the Administration, 
and involves also the painful task of 
habituating the public mind to an- 
other man. It is my perverse per- 
sonal belief that Mr. Hoover will not 
be renominated, but that Dwight 
Morrow will be the candidate. Bow- 
ing, however, to the opinion of the 
majority, let me glance briefly at Mr. 
Hoover’s stand on water-and-hootch 
power. 

Although Mr. Hoover wavered 
from dry to moist in 1928, and re- 
ceded from the bone-dry message he 
sent to Congress with the Wicker- 
sham report on prohibition, he may be 
expected with assurance to represent 
the dry wing of thought if he leads 
his party next year. He is an “in- 
dividualist” in all industrial enter- 
prise, and his veto of the Muscle 
Shoals bill was but an affirmation of 
a policy well-enough known, that he 
opposes government operation of 
power plants, even though he has been 
hospitable to regulation of interstate 
transmission. He would stand, if re- 
nominated, for the continuation of 
the “experiment noble in purpose,” 
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and he would do no talking about a 
“Power Trust.” Unless a vigorous 
opponent of the power interests ran 
against him, the utilities issue would 
not be paramount. 


[® by long odds, Dwight Morrow 
were nominated, he would share 
Mr. Hoover’s views in the main in 
regard to the power issue; but he was 
sent to the Senate from New Jersey 
principally by virtue of a forthright 
and courageous declaration for repeal 
of the Eighteenth Amendment, and 
the Republican party would stand 
committed to the wet side of the con- 
troversy. This, I think, would in- 
evitably make prohibition the para- 
mount issue. 

Those omniscient political observ- 
ers are as sure that Franklin D. 
Roosevelt will lead the Democrats as 
they are certain that Mr. Hoover will 
head the Republicans. Again I am 
perversely at variance; I believe that 
Owen D. Young will be the nominee, 
and I am so pig-headed as to think 
he is going to be elected. 

Very well; let’s look them over. 

Governor Roosevelt has carried on 
in New York “Al” Smith’s fight for 
regulation and control of “the most 
formidable power trust on earth.” 
He is in high favor with the progres- 
sive group of which I have spoken. 
If he were nominated, in opposition 
either to President Hoover or Sena- 
tor Morrow, power would arouse a 
deal of discussion, although even so 
I doubt its dominance. The governor 
has declared himself a wet, but he 
has flirted so tenderly with dry south- 
ern Democrats that staunch moralists 
like the Methodist Board of Temper- 
ance have smiled in his direction, and 


the ocean-wet contingent is somewhat 
suspicious. There would be a wet 
plank in his platform, probably, but 
there is doubt whether he would 
maintain a solid footing on it; he 
might slide hither and yon, in which 
case, as against Mr. Hoover, the pro- 
hibition issue might be a little ob- 
scured, so far as public debating 
went; whereas if he were to run 
against Mr. Morrow, both would be 
compelled to sing the same song. 

R. Young’s views on prohibition 

have not been made clear; he 
is not an avowed candidate for the 
nomination. If he is nominated, 
however, he will state his position un- 
mistakably, for he is not the kind of 
man who runs to cover. He seems 
entirely unfamiliar with storm cellars. 
It is beyond my province to guess 
what his stand will be, but there can 
be no doubt as to his position on pub- 
lic utilities. He would be acceptable 
to the “Power Trust,” and his distin- 
guished record as a conciliator and a 
more-than-ordinarily liberal Wall 
Street leader would make him ac- 
ceptable to many who are not per- 
fervid on power. If he were to run 
against either Mr. Hoover or Mr. 
Morrow the power issue would sink 
to its proper perspective. There 
would be nothing to quarrel about. 


HIS sketchy discussion of poten- 

tial candidates indicates that 
prohibition rather than water power 
will be the main issue in 1932. 

If I were to extend the list to “dark 
horses” I doubt whether the result 
would be more conclusive. It is clear 
at least that those who talk of pro- 
hibition as “a nonpolitical issue” are 
talking through their hats. How can 


610 





hat 
wet 
but 
uld 

he 
ich 
To- 
ob- 
ing 


un 


ion 
he 
the 


nk 


n- 
at 
er 


rk 
lt 
ar 


re 





PUBLIC UTILITIES FORTNIGHTLY 


anything be nonpolitical which de- 
pends for its analysis and solution on 
executive, judicial, and legislative 
action? And it is equally transparent 
that those who say that prohibition is 
solely a moral issue are volunteer 
pulpiteers. Nowadays morals is rec- 
ognized as a matter of going conven- 
tions, and it is conventional in this 
country, whatever the law, to take a 
drink. However confused and con- 
flicting the sections of the report re- 
turned by the “Crime Commission,” 
it was a Wickershambles for the drys. 
It gave to prohibition the blackest 
eye it ever got, and removed the ques- 
tion of drink, you must agree, from 
the area of morality, although it left 
official corruption and bribery and 
racketeering within that province, 
where they may be said to belong. 


N°? prohibition as an issue is 
economg and political, mainly 
the latter. It is now nearly fourteen 
years since, by the casual enactment 
of a constitutional amendment, an 
attempt was made to revolutionize the 
personal deportment of more than one 
hundred million persons. If anyone 
ever had the rosy dream that prohibi- 
tion would prohibit, he is now awake. 
If anyone took seriously the late 
Wayne B. Wheeler’s estimate that 
nation-wide enforcement would cost 
not more than five millions a year, 
he may put into his pipe and smoke 
it the fact that a futile attempt at 
enforcement now costs in the neigh- 
borhood of three hundred millions. 

So much, baldly, for the economic 
aspect. The Council of the National 
Economic League calls it our “most 
important problem.” 

As for the political aspect, it has 


been set down; that it has been less in 
evidence as a party matter is solely 
due to that type of cowardice which 
is a requisite of successful politics. 


He forefend that I should 
soft-pedal water power as a 
subject of debate in the coming cam- 
paign or as a problem not worth the 
attention of the electorate. It is cor- 
dially to be hoped that prohibition 
will not be permitted to hog the whole 
show. One of the most unhappy 
things that happens under democratic 
processes is that the consciousness of 
the whole nation sometimes becomes 
colored and saturated with a single 
question, to the exclusion of others 
no less urgent. Elsewhere I have 
noted, for example, the similarity in 
emotional background and in conse- 
quences of the reconstruction and 
prohibition eras. Both were reforms 
inspired by lofty moral ideals, both 
had their origin in New England, 
both worked havoc, and both so en- 
grossed the public thought that for a 
long while corruption at the capital 
went unheeded, first in Grant’s ad- 
ministration and then in Harding’s. 
It is unhealthful mentally to be ab- 
sorbed in a single subject. Our 
asylums for the insane are crowded 
with persons who have permitted that 
to happen to them. 


N°: the conclusion we are likely to 
reach, after looking the situa- 
tion over dispassionately, is that pro- 
hibition will be the paramount issue 
next year, but that there will be 
enough attention to water power and 
industrial depression and so on to 
bring a healthy upheavel and bubbling 
of the pot. 
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As Seen from the Side-lines 











uT of the welter, turmoil, and con- 
flict of politics, with their cross 
currents and rival ambitions, an inter- 
esting and important fact stands out in 
bold relief and beyond dispute. 
* * 


Tue fact is that Governor Franklin 
D. Roosevelt of New York has become 
the fair-haired boy, the hopeful pros- 
pect, of that segment of political life 
now wedded to the sincere conviction 
that complete, unyielding regulation of 
the public utilities is the dominant issue 
upon which the next President of the 
United States should be elected. 


Sucu influence as these good people 
possess and such prayers and hopes as 
they may utter will be directed to the 
Democratic National Convention. They 
concede the renomination of Mr. 
Hoover; they are agin’ his reélection. 

: * * 


ReEcENT developments which arouse 
only the casual and superficial interest 
of the public in their relative relation 
to prohibition and more intimate issues 
have begun to weld the intellectual eco- 
nomic political psychists into a single, 
and possibly, a formidable bloc. 

* * 


THE first incident was the removal 
of Messrs. King and Russell from the 


Federal Power Commission. 
x * 


IncmwENT No. 2 was Mr. Hoover’s 
solicitation of the opinion from Attor- 
ney General Mitchell in which the latter 
intimated the unconstitutionality of the 
Federal Water Power Act and by ‘a 
broad sweep of his pen threatened the 
policy for which the conservationists of 
the nation had been struggling these 
past thirty years. 

* 


IncwENT No. 3, arising out of the 
New River power case, is the prospect 
of a bitter struggle in the United States 
Supreme Court on whether the Na- 
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tional Government or the states shall 
allot the water-power sites to private 


corporations in the future. 
* * 


Let us see if we can set down the 
facts briefly, without resort to the clut- 
tering, capricious language of the law. 

* * 


THE National Government was leas- 
ing the water-power sites to private 
corporations upon the condition that 
the rates of service would be charged 
and the property could ultimately be 
recovered by the government on the 
basis of the sums actually and prudent- 
ly invested by the private companies. 

* * 


THE national power commission, un- 
til Messrs. King and Russell came 
along, was making a futile and super- 
ficial attempt, if any attempt at all, to 
determine how much money had been 
invested for development of these 
power projects by the private interests. 
The Clarion River Power Company, 
after seven or eight years of examina- 
tion and conflict, was held by King to 
have “watered” its property from 


$6,000,000 to $11,000,000. 
* * 


RUSSELL was supporting the active 
King and was treading with him the 
path of public duty they regarded as 
being honorable. Subsequently, Russell 
expressed the opinion that the Appa- 
lachian Power Company should not be 
granted a minor-part lease of the New 
river site. He held it to be a navigable 
river; he held it to be a major project, 
which, if to be leased at all, should be 
granted subject to all the requirements 
of a major-part lease. 

* ” 


THESE two gentlemen were in con- 
flict with Bonner, the new head of the 
power commission, and when the new 
Federal Power Commission came into 
existence its first act was to oust both 
of them and to retain Bonner. 
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A Law in the United States is about 
as good as it is administered. The 
probity, rectitude, and mental predilec- 
tions of the administrators decide very 
largely the success or the failure of the 
law. That fact is the more impressive 
and more possible of fulfilment at 
Washington, whose bureaucracies are 
so firmly entrenched and so much re- 
moved from the intimate observations 


of the public as a whole. 
* * 


KinG and Russell, it may be seen, 
had come to be regarded as the faith- 
ful servants of the public. The intel- 
lectual group of whom we speak looked 
upon them as gentlemen who were at- 
tempting to prevent the issuance of 
watered stock, who were striving to 
protect the people from high rates of 
electricity, who were seeking to con- 
serve the people’s rights to regain these 
electrical sites and properties at a rea- 
sonable price. And they were thrown 
out of office by the administration of 
Mr. Hoover, whose Attorney General 
had given an opinion which threatened 
to render the conservation policy as 
lifeless and inefficient as a dead mack- 


erel. 
” * 


On the other hand, Mr. Roosevelt of 
New York state had become increas- 
ingly “progressive” in this water-power 
policy. He adhered to their views that 
water power is the economic lifeblood 
of the nation and that anybody who 
controlled it could control the economic 
future of industry and the political des- 
tiny of the nation itself. He expressed 
the hope that the water-power sites 
would be retained by the people; that 
when the occasion came to grant li- 
censes to private operators, they should 
be covered by the most intimate and 
inflexible regulation. He would have 
the communities of the people granted 
prior rights to engage in the manufac- 
ture and distribution of power when- 
ever and wherever they desired. 


THeEy read the name of Mr. Owen 
D. Young in the newspapers as a po- 
tential Democratic nominee for Presi- 
dent and while they profess to be with- 
out evidence they readily believe him 
to be an actual, striving candidate. Mr. 
Young is of the “power trust” to them. 
They believe themselves to be faced by 
the danger that Mr. Hoover will receive 
the presidential nomination of one party 
and Mr. Young of the other and that 
the “power trust” can then go fishing 
because the outcome of the election 
could be nothing but satisfactory. 

* ok 

Tue strength of these people is that 
they intelligently agree upon a major 
issue. They desire to secure the elec- 
tion of a President who will appoint 
satisfactory administrators of the 
power laws. Their weakness is that 
they are divided between the two par- 
ties and that they are divided upon 
other and more attractive issues. If 
they could concentrate their strength in 
the Democratic party, they would be of 
invaluable aid to Mr. Roosevelt’s candi- 
dacy. 

* ok 

TueE bulk of them, it would seem, 
are Republicans by registration, by the 
nominal processes of convention, or by 
the necessities of political expediency 
in their own states and local communi- 
ties. Those who are not Democrats 
will give Mr. Roosevelt the comfort if 
not the practical value of their moral 
support and will pray to their respec- 
tive gods that he will weather the 
opposition of the Democratic conven- 
tion. If he does, they may muster up 
enough courage to support him openly 
against Mr. Hoover. If not, they will 
wait until Senator Norris of Nebraska 
does it and they then will concede that 
“Uncle George” is a brave fellow. 


Jrine Zo Kenta 





The Right of a Utility Company to Quit 


WHEN the state commissions will and will not grant permission to 
abandon service, and the factors that are taken into account. In the 
next issue of Pusiic Utitities FortnicHtty—out May 28th. 
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What Others Think 








Who Should Pay the Costs of 
Public Utility Regulation? 


y= Governor Harry H. Wood- 
ring of Kansas recommended in 
his message to the Kansas legislature 
last January, that the costs of utility 
regulation be borne by the utilities regu- 
lated, he touched upon a matter of con- 
siderable importance with a principle 
involved concerning state taxation and 
public utility regulation. Although 
some few state public service commis- 
sions at present function under a plan 
which authorizes the costs of regula- 
tion to be assessed against the utilities 
supervised, it is doubtful if Governor 
Woodring realized all the ramifications 
of his proposal in so far as the whole 
subject of regulation or general govern- 
ment is concerned. 

In stressing the need for an increased 
appropriation for the Kansas Public 
Service Commission the governor made 
the following recommendation: 


“While an increase in the appropriation 
is advisable, the public utilities, for whose 
regulation and supervision the commission 
is maintained, should bear the entire cost 
of the administration including such in- 
crease. The commission is maintained 
chiefly for the protection of utility con- 
sumers in urban communities. The owner 
of farm property benefits only indirectly 
from the administration of the law and it 
is unjust to add the cost of maintaining 
the public service commission to the al- 
ready excessive tax burden on farm prop- 
erty. I, therefore, for the purpose of at- 
taining the objective outlined, recommend 
the increase of fees charged by the com- 
mission, and the levy of a small license or 
franchise tax upon the public utilities of 
this state which will provide adequate 
funds for the commission and remove the 
entire cost of maintaining this commission 
from general property. Such a law would 
not be burdensome to any utility.” 


Gye oer Caulfield of Missouri also 
offered somewhat of a similar 
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recommendation, yet he made no direct 
reference in his message to the obliga- 
tion of the utilities to pay for the privi- 
lege of being regulated: 


“TI recommend that the increased appro- 
priation out of fees be continued, to en- 
able the commission to make valuations 
and audits of all the important public 
utility properties in the state so that regu- 
lation may be more effective.” 


Governor Woodring’s suggestion in 
particular naturally leads to a number 
of questions affecting the utility situa- 
tion. If, as he maintains, regulation is 
maintained primarily for the public 
utilities an entirely new light is cast 
upon the concept of regulation. Orig- 
inally the commissions were established 
to protect the public, and it would seem 
that regulation in that sense is main- 
tained primarily for the benefit of the 
public. 

On the other hand, the principle ad- 
vocated of attempting to shoulder the 
tax burden occasioned by regulation on 
the consumers of electric current (for 
the increased tax on the utilities will, 
of course, be reflected in the rates 
charged) is to some degree a sound one. 
If all state governments were to carry 
the idea to the extreme limit, however, 
the tax systems of all the states would 
fall far short of the goal of simplifica- 
tion. The writer doubts very much if 
such a proposal would have been ad- 
vanced were it not for the depressing 
condition in which real estate finds it- 
self. It is another indication of the 
universal movement among all states to 
shift the tax burdens from property. 


this connection it is interesting to 
note a section of the recent report 
of the New York Commission on Re- 
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vision of the Public Service Commis- 
sions Law. The commission’s counsel, 
Mr. William J. Donovan, in his report 
to the full commission, made a similar 
recommendation—contingent upon the 
inadequacy of regular appropriations to 
the New York Public Service Commis- 
sion. He wrote as follows: 


“In case the financial policy followed by 
the legislature does not permit of more 
generous appropriations to the public serv- 
ice commission, it is recommended that 
consideration be given to methods of 
financing the commission which are adopt- 
ed in a number of other states in the 
Union. For instance, the cost of. valua- 
tion appraisals, etc., are charged against 
the utilities in Alabama and Tennessee. 
The costs of investigating and approving 
security issued are paid by the utilities in 
Michigan, Nebraska, and New Hampshire. 
When the California and most commis- 
sions make investigations for cities, this is 
charged against the cities. The entire costs 


of regulation are paid by a general fee 
against the utilities in Georgia, Louisiana, 
Ohio, South Carolina, Washington, and 
West Virginia. 

“The members of the public service 
commission who were questioned on the 
desirability of financing the commission by 
assessments upon the utilities expressed 
themselves as unfavorable to this proposal. 
(Prendergast 960-962.) At any rate it is 
a feasible plan and should be given con- 
sideration if for any reason the legislature 
is unwilling to supply adequate funds each 
year for a much more intensive and com- 
prehensive administration of the public 
service commission.” 


Such a plan appears to offer a way 
out in cases where the state legislature 
refuses to recognize the need of suf- 
ficient appropriations to the public serv- 
ice commission. 

—Paut V. BETTERS 


MeEssaAceE or Governor Harry H. Wooprtnc 
oF Kansas. January, 1931. 





Arbitration versus Litigation: 
A Problem in Public Utility Economics 


ie dispensation of justice was a 
simple thing in the time of Jus- 
tinian. Contending parties went before 
a praetor who interpreted the existing 
applicable law. If there were no ex- 
isting applicable law, the praetor ap- 
plied his own conception of what the 
law ought to be and that was that. 

Since Justinian’s time, however, the 
law has been taxed beyond its official 
powers to keep up with the pace of a 
complex and rapidly developing urban 
civilization. Early British Kings found 
it necessary to appoint traveling jus- 
tices. These justices in turn found it 
necessary to appeal from time to time 
to the law-making body to pass statutes 
to cover new situations and new causes 
of controversy. Since that time both 
the judiciary and the legislature have 
been infinitely more active, and yet jus- 
tice lags far behind the demands of 
those who would invoke it. 

Modern courts seemingly find it im- 
possible to keep up with the flow of 


litigation. It has been estimated that 
the average law suit started today in 
New York city in its supreme court 
(which is the tribunal of original juris- 
diction in that state of claims involving 
substantial amounts) will take at least 
three years before trial. In the city of 
Washington, D. C., such cases take as 
much as four years in the supreme 
court of the District of Columbia. 
Similarly congested civil court dock- 
ets exist throughout the eastern and 
middlewestern states. 

What is the result? More and more 
litigants are turning to the gentle prac- 
tice of arbitration. In view of this sit- 
uation, writers on public utility matters 
are beginning to wonder why the pub- 
lic utility companies in particular are 
not availing themselves to a greater ex- 
tent of the practice of arbitration. It 
could be easily adapted to all litigation 
which does not come within the exclu- 
sive jurisdiction of the public service 
commissions. 
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) fy the March issue of Electrical 
Manufacturing, there was an article 
illustrating in a striking manner the 
fact that when public utility companies 
go to court they lose even when they 
win, because of the harmful publicity 
which almost always results. 

The writer of this article cited a 
number of instances of how companies 
go to the law courts for the last pound 
of lawful flesh only to find that, not- 
withstanding a favorable verdict by 
twelve good men and true, they have 
lost far more than they have won in 
the court of public opinion. Not long 
ago, a certain utility in the midwest 
sued for an injunction to restrain an 
obscure editor of a still more obscure 
weekly from publishing alleged “slan- 
derous and libelous statements” regard- 
ing the utility’s rate policy. The com- 
pany won its case—at law. But how 
did it come out in the forum of pub- 
lic opinion? 

Actually the utility’s injunction pro- 
ceedings gave the obscure editorial 
more than a thousand times more at- 
tention than it otherwise would have 
received. In addition to this, the util- 
ity incurred savage attacks from the 
journalistic profession from one end of 
the land to the other, as attempting to 
destroy the freedom of the press. 
Would you call that smart public rela- 
tions? 

Some utility executives argue that 
plaintiffs who sue their company have 
an unfair advantage over them because 
of this very sensitive nature of the 
utility’s public relations. These execu- 
tives point out that such plaintiffs know 


well that utilities would much rather 
pay out of a court than go into one, 
and, therefore, demand higher settle- 
ment terms than they would otherwise 
receive. 

This disadvantage, however, ought to 
be offset to some degree by the con- 
gested dockets mentioned above. When 
a plaintiff has to wait four or five years 
before he can get his case to trial, his 
chances of success are proportionately 
diminished. Witnesses die, move out 
of town, or forget important details. 
In other words, congested dockets 
ought to help the utilities to steer their 
legal enemies into the arbitration room. 

The article points out that arbitra- 
tion laws now exist in ten of the most 
important industrial states—New York, 
Massachusetts, Pennsylvania, Califor- 
nia, New Jersey, Connecticut, New 
Hampshire, Rhode Island, Louisiana, 
and Arizona. Under the provision of 
these laws, an agreement between par- 
ties to arbitrate a future dispute, as 
well as an existing one, is valid and 
irrevocable and will be enforced by the 
courts. The enactment and success of 
these arbitration laws have largely been 
the result of the American Arbitration 
Association, a nonprofit organization 
which renders its service without 
charge. Its facilities are at the disposal 
of any one who wishes to use them. 
Public utility officials who have not al- 
ready done so would do well to ac- 
quaint themselves with these facilities. 

—F. X. W. 


Low-Cost Arsitration Saves Hicu-Cost 
Litication. Electrical Manufacturing. 
March, 1931. 





The Progress of the New Political Brooms in 
Sweeping the Regulatory Stables. 


ernor Pinchot have vied with each 
other in fighting for all the progres- 


SIDE from a difference in political 
faith, most progressives have 
come to look upon the respective execu- 
tives of the neighboring states of New 
York and Pennsylvania as two peas in 
a pod. Governor Roosevelt and Gov- 


sive movements. If Governor Pinchot 
was the first to think that the public 
utility industry was backed by gangs- 
ters, Governor Roosevelt has been the 
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first to achieve tangible success in the 
enactment of his water power measures. 
Both promised the voters in their re- 
spective states cheaper rates and ven- 
geance against the “power trust.” Both 
seem to agree that the regulation of 
power utilities has so far been a poor 
job. 

But here agreement ends. Governor 
Roosevelt says regulation in his state 
has failed because of the courts, princi- 
pally the Federal courts. Governor 
Pinchot blames the miscarriage of 
regulatory justice in his state upon the 
public service commission. 

The New York executive believes 
that the evils he finds so rampant in 
the utility field are due to court de- 
cisions which abandon the ancient con- 
ception of a fair return and enable 
utilities to make whatever rates are 
necessary to pay dividends. 

Governor Pinchot admits all this but 
goes further. His proposal, recently 
introduced as a bill at Harrisburg, is 
to throw out the present public service 
commission bodily and to establish what 
is to'be called a Fair Rate Board. 

The Wall Street Journal comments 
on this proposal very severely. It says: 


“Except for substitution of an elected 
for an appointed commission and chang- 
ing its name, passage of this bill would 
leave the controversy over utility regula- 
tion just where it is. An elective board, 
to be sure, would drag the utilities bodily 
into politics. . The determination 
of property value will remain a judicial 
function ; the principles the courts have laid 
down will remain principles upon which 
the utilities can rely. 

“In short, all that Pennsylvania’s fight- 
ing governor proposes is to invite the utili- 
ties as such into the political arena and to 
engender tenfold more rate litigation than 
the state has yet had. They may refuse 
the invitation but they are hardly likely to 
forsake the courts, particularly if a new 
rate board undertakes to deal with them 
as racketeers.” 


Even the Philadelphia Record, which 
purports to support Governor Pinchot’s 
program, is rather noncommittal in its 
praise. It states editorially: 

“The Record believes that his aims, at 


least, are important and constructive and 
that in any rational efforts to fulfil them 


he deserves the ,support of all enlightened 
Pennsylvanians.” 


Aside from the substitution of a new 
regulatory body, elected by the people, 
for an old regulatory body, Governor 
Pinchot’s sponsored bill would intro- 
duce a new rate policy. 

The Newark, (N. J.) Evening News 
gives an excellent description of it: 


“The bill’s arresting feature is that it 
proposes confiscation by the state of utili- 
ties earnings above 7 per cent on the in- 
vestment value of the property employed 
in giving service. Earnings between 7 and 
8 per cent would be shared by the state 
and the service corporation. Above 8 per 
cent all earnings would go to the state. 
Funds so impounded would become part 
of the general revenues of the state. 

“This somewhat radical proposal, if car- 
ried into effect, would make good one of 
Mr. Pinchot’s campaign pledges. It would 
bring into state practice essentially the 
same policy which the Congress wrote into 
the Transportation Act of 1920. That act 
fixed the maximum net return on railroad 
operation at 6 per cent and required half 
of any excess to be shared with “weak” 
railroads through the agency of the Inter- 
state Commerce Commission. The Fed- 
eral experiment resulted in so many diffi- 
culties the commission has recommended 
its abandonment. 

“The Pinchot proposal suggests a curi- 
ous reversal of state policy on utility rates. 
Under existing practice a rate found too 
high is reduced and the consumer is ad- 
vantaged. In the pending Pennsylvania 
plan the opportunity apparently is opened 
for a state commission to maintain rates 
productive of large profits in which the 
state would share beyond a stated point. 
Such a plan is unlikely to prove popular 
or to command legislative approval, espe- 
cially in Pennsylvania.” 


te aspect of this plan is likely to 
puzzle a number of good Pennsyl- 
vania people, particularly those who 
use electricity in large or small quan- 
tities as opposed to those who use none 
at all. Assuming that, by implication 
from the language of the bill itself, a 
return of more than 8 per cent is not 
good for the soul of a power corpora- 
tion, and assuming that in such an 
event the return in excess of 8 per cent 
has gone into the general revenues of 
the state, what equity is there in mak- 
ing the citizen who uses electricity ease 
the financial burden of the citizen who 
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only pays taxes? 


he may use, to build highways or pay 
the governor’s salary? 
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Why assess a mill 
owner, for instance, through the power 
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Newark Eveninc News. Editorial. March 
26, 1931. 








NE day early in March, Mr. Paul 
Clapp, managing director of the 
National Electric Light Association, 
sat down, took his pen in hand, and 
wrote a piece for the papers. It was in 
the nature of a reply to the constant at- 
tacks by Senator George Norris, made 
on the officially mythical but unofficial- 
ly menacing octopus known as the 
power trust. It appears that Mr. Clapp 
became sick and tired of having Sena- 
tor Norris repeat the same old “ex- 
ploded” arguments. In short, Mr. 
Clapp’s outspoken defense of his own 
organization in this open reply to Sena- 
tor Norris reminded one very much of 
the old tune of the goaded dog owner 
who sang: 
“It makes no difference if he’s a hound 
You've got to quit kickin’ my dog around.” 
Mr. Clapp started out as a good 
sportsman by conceding to the Senator 
all the virtues of sincerity, laudable 
motive, and devotion to his own princi- 
ples. But he did not concede to the 
Senator’s good judgment, or any great 
accuracy in checking up on his facts. 
The first count in Mr. Clapp’s indict- 
ment scored the Senator for repeating 
the stories about a power trust after 
the Federal Trade Commission had al- 
ready reported that no such thing ex- 
ists, and that no one company or com- 
bination controls more than 12 per cent 
of the nation’s electric energy. As to 
the General Electric Company, which 
the Senator believes is the “master 
mind” of the power combine, Mr. Clapp 
repeats that it is only a manufacturing 
company having little or no interest in 
the generation or distribution of power. 
Concerning his own organization, Mr. 
Clapp asserts that the N.E.L.A. is a 
nonprofit-making association supported 


Mr. Paul Clapp Replies to Senator Norris 
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by the independent companies of the 
electric industry for the mutual bene- 
fit of codperative research and so 
forth. To call such an_ industrial 
“club” a power trust, according to Mr. 
Clapp, is just as foolish as calling the 
American Bar Association a law trust, 
the National Grange a farmer’s trust, 
or the American Medical Association a 
medicine trust. 

The managing director next chides 
the Senator for repeating the old charge 
that all “write-ups” by power utilities 
—that is to say—the revision on their 
books of property values in accordance 
with change of values are an out and 
out fraud against the American rate- 
payers. If this be so, Manhattan Island 
should still be listed at $24, the amount 
paid for it to the Indians by the Dutch. 
Mr. Clapp wonders how any home- 
steader back in Nebraska would like 
the Senator’s argument that the farm- 
er’s farm should be valued at what it 
cost fifty years ago. 

Finally, Mr. Clapp wants to know 
why the electric industry should be so 
persecuted for keeping its accounts in 
conformity with a string of United 
States Supreme Court decisions that 
runs back to 1898. 

Mr. Clapp next takes up the peren- 
nial habit of the Senator in comparing 
a power bill for $322 received by a 
wagon works company from a private 
electric utility in Florence, Alabama, 
with a population of 12,000, to a rate 
for similar service by municipal electric 
plants in Jacksonville, Florida, Spring- 
field, Illinois, Jamestown, New York, 
and Seattle and Tacoma, Washington. 
Mr. Clapp says a fairer comparison 
would be with rates of municipal plants 
functioning in cities of a similar size to 
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Florence. He submits the following 
test: 
Dothan, Ala., municipal plant ..... $347.00 


Henderson, Ky., municipal plant .. 419.45 
Independence, Mo., municipal plant 379.00 
Coffeyville, Kan., municipal = 487.00 
Chanute, Kan., municipal plant . 321.75 
Duncan, ’Okla., municipal plant . 415.50 
Greenville, Tex., municipal plant . -. 381.00 
South River, N. J., municipal plant 379.00 


Mr. Clapp goes on to dismiss other 
“wild statements” of Senator Norris, 
such as the one about the electric in- 
dustry making an excess profit of from 
750 millions to a billion dollars a year, 
notwithstanding the fact that the total 
profits of all electric utilities in the 
country during the biggest year of the 
industry, 1929, were only 835 millions. 

Unfortunately, Mr. Clapp’s entire 
defense is weak politically, however 
strong it may be logically, merely be- 
cause it is a defense. He should know 
by this time that in American politics 
the logical process of exploding a fal- 
lacy is not always effective because the 
fallacy will not stay exploded. Even 
that whopper about the electric indus- 
try making a billion in excess profits, 
which is so obviously and palpably 
absurd, will be back doing business at 
the old political stand or stump during 
the coming campaign. Politicians will 
repeat it and other old canards no mat- 
ter how often they are exposed, and 
what is more, the sheer repetition will 
bear fruit in the popular mind. Here 
is a typical reaction to Mr. Clapp’s 
reply, printed in the national weekly 
Labor: 


“This reply is being scattered broadcast 
over the United States by the power com- 
panies. It is a tissue of misleading state- 
ments, some cleverly camouflaged, but the 
great majority brazen distortions of estab- 
lished facts. 

“It would take a page of Labor to ex- 
pose the fake in detail, but fortunately 
that is unnecessary because a candid ex- 
amination of anybody’s electric light bill 
will be sufficient to explode Mr. Clapp’s 
entire reply. 

“According to Mr. Clapp’s own National 
Electric Light Association, the average 
price paid for current by domestic con- 
sumers in the United States last year was 
6.5: cents per kilowatt hour. There is 
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grave reason to believe that this figure is 
too low, but let it stand.” 


Now why, for instance, should there 
be such grave doubt about the 6.5-cent 
average? Here is a very obvious figure 
that can be very easily attained. 

The rates of all private companies 
are published in a small booklet known 
as the N.E.L.A. rate book. As this data 
is prepared by the electric industry for 
its own guidance, it would be as ridic- 
ulous for the association to make de- 
liberate errors as it would be for a tele- 
phone company to put out a queer 
directory. However, assuming that for 
some unknown reason the N.E.L.A. 
wanted to mislead everyone including 
its own membership, concerning the 
matter of electric rates—a domestic rate 
schedule for any city can be had from 
any company or chamber of commerce 
for the asking. If anyone has grave 
doubt, therefore, about the average 
price of a kilowatt hour in America, it 
is entirely his own fault. He is either 
too lazy to secure the rate figures or 
too stupid to add them up and make 
the necessary division in order to ob- 
tain the average. 

This is just typical of the vicious in- 
nuendoes that the public utility indus- 
try must suffer. Without a shred of 
proof, it is subtly suggested that an 
entire industry might be deliberately 
lying about a very definite fact. 

The policy for Mr. Clapp and other 
utility executives to adopt, if they want 
to play politics successfully, is to make 
an offensive counter attack. Take some 
large municipal plant. Accuse its of- 
ficials of corruption and every other 
offense from horse-trading to wife- 
beating. All would be lies, of course, 
and it would be a sorry day for this 
nation when a great industry embarked 
on such a mud slinging course—but it 
would be good politics. 

—THOMAS FLEMING, 
Washington, D. C. 


ANSWERS TO CHARGES AGAINST THE ELEcTRIC 
Inpustry. By Paul S. Clapp. Chicago 
Tribune. March 8, 1931. 
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The Link Between Water Power and 
the Methodist Church 


ce HAT chance do you think there 

is of water power interests 
ever being interfered with, when it is 
tied up this way with the Methodist 
church?” said a North Carolina physi- 
cian friend to Louis Graves, a contribu- 
tor to World’s Work. “And not only 
with the church but with education, and 
with scores of hospitals and orphan 
asylums scattered all over the two Caro- 
linas? In the rest of the country it 
has been Rockefeller. Now in the 
Carolinas it is Duke with some Rocke- 
feller mixed in!” 

The link between water power and 
the Methodist church referred to was 
the distribution of Christmas checks 
out of the Duke Endowment to super- 
annuated Methodist preachers and their 
widows, which totaled 2,097 checks for 
$166,000 in the year of 1928. The 
Duke Endowment, left by the late 


James B. Duke, whom most of the 
rest of us regard in terms of tobacco, 
has no longer the bulk of its invest- 


ment in the popular weed. It owns a 
mere 25,000 shares of Liggett & Myers. 
It holds millions in state, county, and 
municipal bonds, and there are twenty 
million dollars’ worth of Duke Power 
bonds and 316,000 shares of Duke 
Power stock. 

Duke University, its hospital includ- 
ed, is James B. Duke’s most conspicu- 
ous single benefaction. It is only part 
of a great philanthropic plan. The 
central dispensing organization is the 
Duke Endowment which metes out 
money annually to the Duke Univer- 
sity, a number of hospitals and or- 
phanages in the two Carolinas, Metho- 
dist churches and ministers in North 
Carolina, Davidson College (Presby- 
terian), Furman University (Baptist), 
and the Johnson C. Smith University 


(negro). 


ERE is a novel kind of public re- 
lations policy. Long ago utility 
executives conceived the idea of stimu- 


lating good will by a diffusion of own- 
ership—employee participation—it was 
called. Next came customer ownership 
of securities glorified by Henry C. Do- 
herty and the Cities Service radio pro- 
grams. But James Duke, who prac- 
tically quit the tobacco business after 
the Sherman antitrust decree of the 
United States Supreme Court, and who 
had turned his wealth and ambition 
towards the development of Carolina 
electric power, had a different and, 
perhaps, better idea. 

The result of his policy has been that 
the Duke Power business today edu- 
cates Carolinians, takes care of their 
orphans, supports their churches, and 
cures their illnesses. Naturally most 
of the residents react favorably to such 
treatment. Mr. Graves says: 


“Some persons may not be pleased with 
the close connection between James 
Duke’s benefactions and his water power. 
Perhaps these deplorers would like to ef- 
fect a separation through such means as 
invoking the old English statutes of mort- 
main (literally ‘dead hand’) based on the 
impolicy of allowing gifts, under the name 
of charity, to be made by persons in view 
of approaching death, to the disinheri- 
tance of their lawful heirs. But Duke 
made ample provision for his heirs, and 
none of them has been heard to complain. 

“True, he might have decreed a differ- 
ent sort of control for the endowment. 
Then again, he might have left all his 
money to his widow, his daughter, and his 
kin, and nothing for education and hospi- 
tals and churches in the Carolinas, Or— 
and this would have been just as unfortu- 
nate—he might have bestowed his millions 
on other parts of the country. 

“I am inclined to believe that the people 
of the Carolinas, considering the alterna- 
tives, would much prefer to et the bene- 
factions under the conditions laid down by 
Duke than not to have them at all.” 


Mr. Graves finds it difficult to under- 
stand the attitude of his physician 
friend who deplores the “power trust” 
subsidy of the medical profession. 
When some of the so-called “tax free” 
towns in Kansas and elsewhere claim 
to pay all municipal obligations with the 
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earnings from the municipally owned 
power plant, such an arrangement is 
hailed as a splendid and philanthropic 
enterprise by government ownership 
advocates. Here is a private company 


attempting to bear a substantial bur- 
den of the charity budget and philan- 
thropical budget of two states and im- 


mediately the contributions are called 
tainted subsidy, hush money, and 
bribes. Some people appear to think 
that only a public official can ever have 
a pure motive in giving away —— 
D.C 


BENEVOLENT Water Power. By Louis 
Graves. World’s Work. March, 1931. 








Why the Proposed Communications 
Merger Is All Off 


oh gen a year ago the proposed merg- 
er of the Radio Corporation of 
America and the International Tele- 
phone & Telegraph Corporation was a 
red-hot proposition. Now comes the 
official announcement that both parties 
have backed down on the deal. Gen- 
eral Harbord, chairman of the Radio 
Corporation, and Chairman Behn, of 
the I. T. & T. delivered the following 
joint statement by way of a post- 
mortem: 

“The accord made public by the two 
companies on March 30, 1930, for the con- 
solidation of their respective communica- 
tions interests when the law permitted has 
been dissolved. This decision was neces- 
sitated by the fact that, despite the in- 
creasing influence of communication merg- 
ers in foreign countries and the obvious 
advantage to American corporation inter- 
ests from consolidation of their services, 
no legislative action has been taken to 
eliminate these handicaps or facilitate the 
consolidation.” 


In other words, once more the en- 
forcers of our Sherman Anti-Trust 
Law and Clayton Act have emptied out 
the baby with the tub. Congress, not- 
withstanding the unquestionable public 
benefits that would be derived from a 
union of these two great systems, re- 
fused to act by way of special legis- 
lation that would exempt this monop- 
oly in the interest of the public from 
the operation of statutes designed to 
destroy all monopolies without regard 
for motives. 

The New York Times cited the ad- 
vantages of the proposal in an editorial 
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following the abandonment of the 
plan: 


“While the companies will regret the 
necessity for spending continuously greater 
funds for the expansion of their facilities 
under competitive conditions, this neces- 
sity is believed to be likely to prevent any 
reduction of rates on the scale that would 
be possible if all companies in the field of 
communication by record could merge. 
Sosthenes Behn, chairman of International, 
told the Senate committee on interstate 
commerce that $15,000,000 a year would be 
saved if Western Union, Postal Telegraph- 
Cable, and R. C. A. Communications were 
combined.” 

Some attempt was made to get the 
Bell system to come into the proposed 
family but the Bell leaders were not in- 
terested. They had already been bit- 
ten once by the watchdogs of the Sher- 
man Law. Commenting on this angle 
of the case, the weekly journal, Teleph- 
ony, stated: 

“The suggestion that the American Tele- 
phone & Telegraph Company take over all 
telegraph and radio services is likely to fall 
on deaf ears. Twenty years or so ago the 
Bell acquired the Western Union and ran 
it until President Wilson’s Department of 
Justice ordered its relinquishment. There 
may have been economies in the arrange- 
ment, but the connection did not harmonize 
with the Federal government’s anti-trust 
principles. There is not likely to be a 
second trial of such a combination soon.” 


In any event, communication com- 
panies will have to go on building 
wasteful duplicate facilities and com- 
peting with one another at the expense 
of the public just because Congress is 
too blind to see or too spineless to say 
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that such a thing can exist as a good 
monopoly. 
—D. L. 


DEATH OF COMMUNICATIONS MERGER CAUSES 
INTERESTING COMMENT. Editorial; Teleph- 
ony. March 21, 1931. 





The Rumblings of a New Party to 
Tackle the Power Question 


NDAUNTED by the failure of Sena- 
U tors Norris, Wheeler, and others 
of the progressive bloc to break into 
a political stampede away from the re- 
spective tents of the elephant and the 
donkey, that eminent American philoso- 
pher, Professor John Dewey, continues 
to hold forth in the columns of The 
New Republic on “The Need for a 
New Party.” This article appears in a 
series of three instalments, but it was 
in a brief passage of the second instal- 
ment (issue of March 25th) that Pro- 
fessor Dewey tells us his views on the 
power issue. He wrote as follows: 


“IT agree with those who believe that 
the power issue is the most weighty single 
issue in the political field. The question 
is whether the public will lose the oppor- 
tunity it has, as it did when the great de- 
velopment of railways was the uppermost 
factor in American life. But, as I have 
been saying, the power issue is not in fact 
single. On the contrary, it is a phase of 
the immense complex of production and 
finance which rules, but does not govern, 
industry and society. For governing im- 
plies the maintenance of an order and sta- 
bility (to say nothing of welfare) which 
the present régimé fails to obtain—as is 
evident in the present breakdown. Because 
the power issue is only a part of the eco- 
nomic situation, it cannot be successfully 


tackled as an isolated affair. And this is 

the only way in which the old parties will 

tackle it at the very best; they are more 
likely to attempt only feeble and half- 
hearted gestures.” 

There will be many on both sides of 
the government ownership problem 
who will agree with Professor Dewey 
that the so-called power issue is only 
one phase of the important and funda- 
mental problem of whether we should 
or should not reduce our sources of 
production to “social control.” But 
there are a considerable number of us 
who will wonder just how much better 
off Professor Dewey thinks the condi- 
tion of our government would be to- 
day if it had availed itself of the “op- 
portunity” to get in on the great de- 
velopment of our railways. It is diffi- 
cult to imagine even the most ardent 
government ownership advocate con- 
tending that the ownership by the gov- 
ernment of our railways, in view of the 
present condition of commercial trans- 
portation, would be an outstanding 
business opportunity. 

—J. D.C. 


By John 
March 25, 


Tue Neep For A New Party. 
a The New Repablic. 
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OUT OF 
THE MAIL BAG 


Public Ownership Experiments 
in Australia 


HE recent discussions in Pusiic Urixt- 
+o ForTNIGHTLY concerning the rela- 
tive merits of private ownership of utilities 
under government regulation and of govern- 
ment ownership and operations prompt me 
to review the experience of Australia, where 
the threatened repudiation of its government 
bonds has thrown the financial markets of 
the world into turmoil. 

Australia has earned the title of the “Ex- 
perimental Country of the World,” because, 
during the past fifty years that country has 
made the most extensive plunge into state 
and municipal ownership of any country on 
earth. 

With the exception of a few miles here 
and there, the states of Australia have al- 


ways owned and operated the railroads, the 


telegraphs, and the telephones. The states 
and the municipalities also own hotels, cafes, 
farms, lands, mines, shops, markets, ships, 
street railways, gas and electric light plants, 
water power plants, coal yards, slaughtering 
establishments, wholesale and retail meat 
markets, wholesale and retail fish markets, 
implement factories, great locomotive shops, 
saw mills, sugar mills, and many other 
forms of what we like to name “private 
property.” 

As a result of this extensive plunge into 
collectivism the Australian governments have 
become the champion debt-ridden states of 
all the world. 

Statistics published by the several govern- 
ments of that country, as well as the “Sta- 
tistical Abstract of the United States,” (the 
latter issued by our government), show how 
enormous is the debt burden. In order not 
to seem to be unfair I will eliminate the 
war debts, and show how that country com- 
pares with our own in this matter. 

On the first day of the year, 1914, before 
there were counted any war expenditures 
in either country, we have the following: 
The combined debts of our forty-eight states 
and of our Federal governments were 
$1,313,000,000. (I am using round numbers.) 

On that same date the combined debts of 
the Australian states and the commonwealth 
amounted to the vast sum of $1,936,000,000. 


Their debt was more than $600,000,000 
greater than ours, yet we had twenty times 
their population! 

The pro-public ownership advocate may 
point out that the states and the common- 
wealth of Australia had vast wealth to ac- 
count for their mighty debts, such as rail- 
roads, telegraph and telephone systems, 
ships, and so on. The point is: do the 
railways, the wire systems, water powers, 
and so on, pay? Are they losing money? 
Are the debts piling up? The answer is 
that 95 per cent of all publicly owned enter- 
prises in that country lose money, and the 
debts are enormously increasing. Today 
there is a debate going on throughout the 
Australian country for the repudiation of 
the public debts. 


T= are two ways of looking at the 
publicly owned railroads of those states. 
A railway can be made to “pay” no matter 
how ineftciently it is operated or how ex- 
tensive is the waste and graft, if the rates 
charged are high enough. It is freight rates, 
like taxes, that everybody pays for whether 
they ship goods or not, whether they own 
property or not. The following table gives 
the latest reports on freight rates for com- 
“topes with rates on our privately owned 
ines: 


_ Rate per Mile. 
Commonwealth Transcontinental 


New Zealand 
South Australia 
Western Australia 
Queensland 
Victoria 


The freight rate in the United States is 
one cent a ton per mile. 

We see by these official statistics that it 
costs the people of that socialized country 
more than three and a half times more for 
the transportation of their freight than it 
costs us under private ownership. 

But this is not all of the picture by any 
means. As the railways are socialized, they 
do not pay any taxes, whereas our privately 
owned lines paid in 1929 a total tax almost 
$406,000,000, an average tax of $1,600 per 
mile per year. 
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If the railways of Australasia paid the 
same tax per mile that the railroads of this 
nation pay, the cost for 1929 would have been 


? ? ° 
The railroads of Australasia cost $1,645,- 
000,000, and as the several governments run 
in debt to build these lines and are paying 
not less than 4 per cent, in some cases more, 
the interest charge is more than $66,000,000 
The total net receipts for 1929 
were $53,114,464. South Australia had a 
deficit of $163,145. Thus the net receipts, 
that is, the difference between the operating 
costs and the gross income, lacked more than 
$10,000,000 of paying the interest charges, to 
say nothing of the loss in taxes and the 
very high freight rates. 

Railroad wages in all the states of Aus- 
tralasia average $500 per worker per year less 
than the average paid on our railways. 

Worst of all, however, is the indirect cost 
to the people in high freight rates. To il- 
lustrate: 

New South Wales railways charge the 
people a freight bill of just around $50,000,000 
a year. The same amount of freight would 
have been transported in this country at a 
cost of less than $18,000,000. 

Then again, there is not a scientific freight 
schedule of rates in all of Australasia. The 
late Henry D. Lloyd, perhaps the most in- 
telligent socialistic author this nation has 
produced, went to Australia, and New Zea- 
land also, to investigate the situation regard- 
ing publicly owned enterprises. He says the 
freight rates are unjust from end to end; 
that due to the domination of the Labor 
Party the rates are much higher for the 
farmer than for the urban dwellers. It costs 
the Australian farmer as much to ship a 
bushel of wheat a distance of 200 miles un- 
der public ownership as it costs the Ameri- 
can farmer to ship a bushel of wheat from 
Chicago to Liverpool, 1,000 miles by land, 
3,000 by water! 


tes end to end of Australia stands the 
slogan, “government stroke.” This term 


simply means that the government employee 
makes as few strokes as possible in a day, 


a week, or a year. This is aptly illustrated 
by what happened a few years ago. In the 
great socialized railroad machine shops of 
Melbourne, where locomotives, cars, and so 
on, are built for the socialized railways of 
Victoria, it happened that the shops could 
not supply all the locomotives needed at the 
time, so the government bought some loco- 
motives from the great Baldwin works near 
Philadelphia. These were shipped around 
the Horn, ten or twelve thousand miles of 
freight costs, yet the product from the Bald- 
win works, where wages average about forty 
per cent above the Melbourne rate, cost the 
government $8.168 less than the cost to build 


the same type in their socialized plant. The 
reason, of course, is “government stroke.” 
In that government plant they have four 
bosses where only one is needed, and they 
er two or three men to do one man’s 
job. 

One man out of every seven of the work- 
ing population works for the government 
throughout all of Australia. They all re- 
sort to “government stroke.” The politicians 
do whatever they can to please these work- 
ers and the workers in turn are affiliated 
with the powerful trades unions, with a 
solidified vote that counts on election day. 


Se following illustration made by the 
president of the Celotex Company of 
Australia, Mr. Straight, shows at a glance 
the enormous burden the people of Australia 
are subject to and the price they pay for 
their plunge into state socialism. Mr. 
Straight shipped a carload of his product 
from New Orleans to New York, some 1,500 
miles, and from New York to Brisbane, Aus- 
tralia, at least 10,000 miles in all. From 
Brisbane he shipped the goods over the 
socialized railroad a distance of 200 miles. 
When the freight bills were received he 
found that the cost from New Orleans, via 
New York to Brisbane, was only two thirds 
of the cost for the 200 miles over the na- 
tionalized railway. 

The late Congressman Victor L. Berger, 
the intellectual giant of the American so- 
cialist movement, from a party standpoint, 
said to me, and he also published the same 
thing in his paper in Milwaukee, this fact: 


“It was during their greatest adventure 
into public ownership that Australia suf- 
fered their greatest economic misery. So, 
public ownership, without a socialist party 
in power, is of no benefit to the great 
working class.” 


Mr. Berger was right, as subsequent events 


proved. 
—F. G. R. Gorpon, 
Haverhill, Mass. 


An Article on Public Relations 
that Struck Home 


HAT article by Harry Reid, “What's 

Wrong with the Utilities’ Public Rela- 
tions?” struck home; it is going a long way 
toward jarring complaisant operators out of 
their smug sense of- false security. Truly 
the utilities must compete on an equal basis 
with the political demagogue and opportun- 


ist. 
—F. G. KeEtty, 
New York City. 
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The March of Events 





Power Commission Seeks Infor- 
mation from Licensees 


‘i HE Power Commission, according to an 
Associated Press dispatch, has made its 
first move toward exercising the power 
given it by law to regulate the rates and 
securities of the holders of Federal water 
power licenses. It has voted to ask of each 
company operating under a Federal license, 
the extent to which its activities come under 
state regulation, whether or not its power 
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is sold to the public directly or through 
a_ subsidiary or other power companies, 
whether its power is carried for sale across 
state lines, and whether its accounting is 
under any form of state supervision. 

These questions were to be included in a 
questionnaire to which replies within sixty 
days will be requested. The Federal Water 
Power Act provides that the commission may 
control the rates, securities, and services of 
the utilities holding licenses if the states in 
which they do business are not empowered 
to take such control. 


Conneéticut 


Commission Ouster Is Sought 


RNEST L. Averill, deputy attorney gen- 

eral, it is reported in the New York 
Times, on April 23rd filed in the superior 
court a complaint, application, and writ, to- 
gether with an order to the members of the 
state public utilities commission to show 
cause why they should not be removed from 
office for material neglect of duty. 

This action was in compliance with a 
mandate of the superior court issued upon 
the application of Professor Albert Levitt, 
who, with more than one hundred electors, 
filed a petition with the attorney general in 


October, 1929, to secure actiom against the 
commissioners. The basis of the proceedings 
is alleged material neglect of duty in failing 
to order the removal of grade crossings as 
required by statute. 

The attorney general, when the petition 
was first filed, refused to take action, on the 
ground that there was no substantial evi- 
dence of neglect of duty, but, upon appeal 
to the courts, it was held that he was with- 
out discretion in the matter and was re- 
quired to proceed for the removal of the 
commissioners regardless of his belief as to 
the justification for action against the mem- 
bers. 


Distri&t of Columbia 


Government Operation of Trac- 
tion Lines Is Urged 


PROPOSAL was made last month by Wil- 
liam McK. Clayton, chairman of the 
public utilities committee of the Federation 
of Citizens’ Association, that the government 
purchase and operate the street railways in 


the city of Washington. He declared that 
the government had made a great success of 
the water system in the capital, and that it 
should immediately acquire the street rail- 
way lines, according to the Washington Star. 

Control of the local utilities by outside 
financial interests was criticised by Mr. Clay- 
ton, and he held out the lure of a 5-cent 
fare under Federal operation. 
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Idaho 


Potato Dealers Want Rates to 
Permit Invasion of East 


HE Idaho Potato Dealers’ Association 

has a committee working towards a re- 
duction in freight rates on Idaho potatoes 
for the territory east of Chicago. Initiation 
of proceedings before the Idaho Public Utili- 
ties Commission and the Interstate Commerce 
Commission has been suggested. The Idaho 
Falls Register states: 

“F, Lee Johnson, agricultural commission- 
er of the state, in discussing the matter of 
the proposed suit, made the statement that 
Idaho would eventually become a strong 
rival of Maine in potato growing and ship- 
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ping. Mr. Johnson attended the Idaho Falls 
meeting. 

“The requested cut in freight rates on 
potatoes, Mr. Johnson says, is a step towards 
securing a greater range of territory for the 
sale of Idaho potatoes. 

“The state of Maine has shipped 60,000 
car loads of potatoes this season as against 
25,000 for Idaho, with Idaho having about 
10,000 more car loads to ship.” 

J. D. Rigney, member of the Idaho com- 
mission, with Bert L. Penn, rate expert for 
the commission, attended a meeting of the 
association committee having charge of the 
matter, and, according to press reports, the 
commission will codperate with the associa- 
tion. 


Illinois 


Car Riders Also Have Rights 


uy A. Richardson, general manager of 

the Chicago Surface Lines, in a letter 
to Sheldon Clark, vice president of the Lin- 
coln park board, has expressed the opinion 
that street car riders have rights which must 
be protected as well as automobile drivers. 
This was in answer to criticism of the re- 
fusal of the traction company to remove car 
tracks from Lake Shore drive. In Mr. Rich- 
ardson’s letter, as reported in the Chicago 
Daily News, he said: 

“You seem to have overlooked entirely the 
fact that there is much more involved in 
this question than the selfish interests of 
either the Chicago Surface Lines or the Lin- 
coln park commissioners. 

“The surface lines serve 2,500,000 passen- 
gers daily. These passengers are unorgan- 
ized, but they have rights which deserve at 
least as much consideration as the rights of 
the comparatively smaller number of auto- 
mobile drivers. 

“All of them pay taxes to the Lincoln park 
district through their fares and a large per- 
centage of them are taxpayers in the district. 
In attempting to prevent street cars from 
approaching the lake and in keeping them 
out of the park territory because they offend 
your aesthetic sense you are, in effect, refus- 
ing to consider the interests of taxpayers 
who use street cars as of equal importance 
with those of taxpayers who drive automo- 
biles. 

“Millions have been spent by park districts 


in providing greater facilities for automo- . 


biles and the street car riding taxpayers have 
not objected to contributing to these great 


public works. It certainly is not unreasona- 
ble for them, however, to ask that they be 
permitted to retain what meager facilities 
they have for reaching the lake. And you 
will find that they are asking it in no un- 
certain terms. More than seventy-five large 
civic and improvement associations have 
adopted resolutions opposing the removal of 
these tracks.” 


¥ 


Telephone Rate Case 
Must Go On 


HE Supreme Court of the United States 

was asked recently to compel the district 
court for the northern district of Illinois to 
dismiss the Chicago telephone rate case, but 
on April 13th the court refused to take this 
action. The Illinois commission and the city 
of Chicago urged this step so as to permit 
the enforcement of lower rates for certain 
classes of service which had been restrained 
by the Federal court. 

The lower Federal court had restrained 
enforcement of a commission order lower- 
ing rates, and a fund was accumulated by 
the telephone company to reimburse sub- 
scribers in the event that the lower rate 
should go into effect. The Supreme Court 
sent the proceedings back to the lower court 
for further findings. The decree was or- 
dered dismissed, but the restraining order 
was kept in force. The commission and the 
city of Chicago in asking dismissal of the 
case sought the distribution of the fund, ap- 
proximating $15,000,000, to subscribers. An 
appeal from the district court refusal to dis- 
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miss the case has also been pending in the 
Supreme Court. This was in addition to the 
application for a writ of mandamus. 

Counsel for the telephone company urged 
that the public officials in seeking the dis- 
missal of the suit were attempting to have 
the Supreme Court command the trial court 
to set aside its own instructions and dismiss 
a suit which it intended to consider and dis- 
pose of on its merits as soon as the trial 
court could gather facts necessary to enable 
it to act. 


¥ 


Legality of Chicago Transit 
Plan Is Questioned 


TAXPAYERS’ suit has been started in su- 
perior court to prevent the execution 
of the plan for consolidation of transpor- 
tation facilities in the city of Chicago. The 
contention is made that the franchise of- 


fered to the new consolidated transit com- 
pany is null and void because of defects in 
the ordinance and because the terminable 
permit law, the transit commission act, the 
subway act, and the amendments to the cor- 
poration act and to the railroad act are in 
conflict with the state Constitution, and also 
on the ground that the ordinance violates 
the Federal Constitution in that, if accepted 
and enforced, it would deprive the taxpayers 
of their property without due process of 
law. 

The suit, according to the newspapers, was 
probably inspired by holders of junior trans- 
portation securities who do not like the finan- 
cial plan for consolidation of the properties. 

Proposed decrees for the sale of the sur- 
face lines were presented on April 23rd to 
Federal Judge Wilkerson in proceedings 
which marked the foreclosure on street car 
lines valued at more than $160,000,000. Rep- 
resentatives of various classes of securities 
made objections to the form of the decree. 


Indiana 


Bloomington Rejects Compro- 
mise Reduction Offer 


HE Bloomington city council, by unani- 
mous vote, has rejected an offer of the 
Interstate Public Service Company to reduce 


electric rates 10 per cent in return for the 
dismissal by the city of its case before the 
public service commission. 

Representatives of the city contend that 
the rates as offered are still excessive and 
unreasonable and wholly without justifica- 
tion. 


Louisiana 


Commission Order Reducing 
Gas Rates Is Restrained 


An order of the Louisiana Public Service 
Commission reducing gas rates in La- 
fayette has been restrained by a preliminary 
injunction of the Baton Rouge district court. 


The Louisiana Public Utilities, Inc., has 
asserted that when Commissioner Dudley J. 
LeBlanc ordered a gas rate reduction after 
a hearing, it had not had time to prepare 
figures showing costs, earnings, and other 
operating data. The ‘claim was also made 
that the rate reduction demand was unrea- 
sonable. 


Maryland 


Would Relieve Goldfish from 
Drought on Trains 
URTAILMENT of railroad service on the 


Baltimore and Frederick line, according 
to witnesses before the public service com- 


mission, would result in goldfish going dry 
before they reach Chicago. The exacting 
requirements of goldfish transportation were 
outlined by George L. Thomas, goldfish deal- 
er from Adamstown, who ships his pets to 
western points. 

Counsel for the railroad, says the Balti- 
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more Sun, offered to furnish facilities for 
watering the fish on another train at Cum- 
berland, but Mr. Thomas pointed out that 
Cumberland was only two hours’ ride from 


ES FORTNIGHTLY 


Adamstown and the fish really wouldn't need 
a change of water so soon. The commission 
took under advisement the question of dis- 
continuing express train service. 


@ 
Massachusetts 


Legality of Gas Service Charge 
Is Attacked 

M*x2 John J. Whalen, says the Chelsea 

Record, has entered the fight which 

will be waged between the Boston Consoli- 

dated Gas Company and a large group of 


consumers over the monthly customers’ 
charge of 50 cents. A petition has been filed 
with the public utilities department question- 
ing the legality of the charge. 

The contention is made by Mayor Whalen 
that the charge is inequitable to the people, 
and in a letter to counsel for the petitioners 
he offers to codperate in the litigation. 


@ 
Minnesota 


Refund of Alleged Overcharges 
Is Sought 


HE Minneapolis city council on April 7th 

adopted a resolution favoring a demand 
upon the Northern States Power Company 
for $1,067,000 alleged overcharges based 
upon a report of Mr. W. S. Jensen. Mr. 
Jensen, says the St. Paul News, was work- 
ing under a contract dated February 11, 1929, 
entitling him to 50 per cent of whatever re- 
bates were secured through his efforts. 

The former city attorney, Eugene M. 
O’Neill, on January 13, 1931, had submitted 
a legal opinion to the city council holding 
that the city had no grounds for action and 
could not collect. L. L. Anderson, present 
city attorney, is quoted as saying that the 
formal status of the city attorney’s position 
is exactly that set forth by Mr. O’Neill. 

A report on the utility company’s opera- 
tions was submitted to the city council by 
the Bemis Company of Chicago last May, 
and during April a supplementary report was 
requested of the appraisal company. The 
first report placed the undepreciated value 
of the company’s properties in St. Paul at 
$38,823,486.02, as compared with the power 


Many Bills Affecting Public 
Utilities Meet Defeat 


IFTEEN bills were introduced in the Mis- 
souri legislature relating to public utili- 


company’s figure of $43,144,070. The depre- 
- ciated value was put at $32,435,019.40 in the 
Bemis report. 


¥ 


Bills Aimed at Telephone Com- 
panies Are Defeated 


HE senate finance committee, according 

to the St. Paul Dispatch, has voted in- 
definite postponement of a bill proposing an 
appropriation of $200,000 for a study of the 
valuations of telephone companies in the 
state. 

The railroad and warehouse commission 
had requested the fund on the ground that 
if equipped with the proper data, the com- 
mission could move on its own accord for 
reduction in rates. Preliminary reports to 
the commission contained assertions that the 
rates in various sections of the state were 
excessive. 

Another bill, which would have required 
the consent of the commission before tele- 
phone companies could expend more than 
$5,000, was voted down by the senate after 
a lengthy floor debate, says the St. Paul 
News. 


y 
Missouri 


ties, but on April 2lst only three of these 
still survived. Measures which failed of 
passage, as reported in the United States 
Daily, were: 

A bill to prohibit merchandising by gas, 
electric, and water utilities; a bill granting 
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authority to cities to fix rates for public 
utilities; a bill giving the commission addi- 
tional powers with respect to valuation; a 
bill providing for the sale or lease of prop- 
erties used as utilities and owned by cities 
and towns having populations of less than 
300,000; a bill empowering cities of 75,000 
population or more and public utilities there- 
in to contract as to rates; a bill to assess 
and collect a rental tax upon all public utili- 
ties using the public highways, public parks, 
and state lands; an act to include newspaper 
corporations in the definition of public utili- 
ties; a bill relating to the purchase of pub- 
lic utilities by cities; and a bill levying a 
rental charge for telegraph, telephone, con- 
duits, and pipe lines constructed along state 
highways. 

Concerning the bills which still survive, 
the Daily says: 

“A bill (H. 523) proposing to give the pub- 
lic service commission jurisdiction over hold- 
ing companies has been passed by the house 
and is pending in the senate committee on 
private corporations. It would confer upon 
the commission jurisdiction over any corpora- 


tion holding 10 per cent or more of the vot- 
ing stock of an operating utility in Missouri, 
and would require approval by the commis- 
sion of all management, engineering, and 
similar contracts. It would provide that 
charges made by a holding or affiliated com- 
pany for services or commodities must be 
shown to be reasonable and the actual cost 
reported before such charges may be consid- 
ered in fixing rates. 

“Another bill (H. 521) passed by the house 
and now before the senate committee would 
provide for the disclosure of the identity 
of persons owning ‘substantial interests’ in 
the voting capital stock of corporations un- 
der the jurisdiction of the commission. It 
would require each utility reporting to the 
commission to state the name and address 
and number of shares held by each holder 
of 1 per cent or more of stock. 

“The third bill (H. R. 475) which like- 
wise has been passed by the house and has 
been reported favorably by the senate com- 
mittee relates to the defrauding of gas com- 
panies by the use of unmeasured gas and 
making the same a felony.” 


e 


Nebraska 


Wholesale Electric Service to 
Landlords Is Approved 


Ac light and power rate ordinance 
approved by the Omaha city council 
permits apartment house owners to buy elec- 
tricity for the entire apartment house and to 
pass the charge on to tenants as part of the 


tent. The provision applies also to office 
buildings. 

This new schedule, according to Roy E. 
Page, general manager of the Nebraska 


e 


Power Company, has been provided so that 
owners who desire to equip apartments with 
electric stoves, refrigerators, and other a 
pliances, and furnish electricity as part of the 
rental charged, can do so. 

The ordinance specifically prohibits any 
person buying electricity on one meter and 
submetering it to others at a profit. Like- 
wise, it does not permit the owner of one 
house to connect the house next door to his 
meter, even though he owns both homes, and 
the provision does not apply in the case of 
unfurnished duplexes or connected flats. 


New Hampshire 


Bill Provides for Assessing 
Probe Costs against Utility 


HE senate on April 15th sent to the ju- 
diciary committee a bill passed by the 
house-making provision for charging the cost 
of investigations against public utilities af- 
fected. he bill would permit such costs 
to be included in operating expenses over a 


period of five years. The house amended 
the measure as originally introduced in such 
a way as to protect utilities against repeated 
investigations. 

Costs of rate investigations, except the 
salaries of the public service commissioners, 
would be included, except that in no case 
could the cost so charged against the utility 
exceed one half of one per cent of the exist- 
ing valuation. 


e 
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New Jersey 


Opposition to Regulation of 
Taxicabs Develops 


A’ a senate hearing on the Vollmer bill, 
which would place taxicabs under the 
regulation of the commission, taxicab men 
and Newark officials argued against the bill. 
They contended that there are no conditions 
which municipalities cannot handle properly, 
and that the motive of the legislation is to 
bring about higher fares. Independent opera- 
tors contend that the bill will mean the end 
of the 50-cent cab, which has sprung into 
popularity, in the state. 

The bill would authorize the commission 
to approve or disapprove municipal permits 
for taxicabs. It has been supported upon the 
ground that operation of cabs in the larger 
cities has assumed the proportions of a pub- 
lic utility, and because the taxicab operators 
are in direct competition with motor busses 
and trolleys. 


Water Power Development Bill 
Is Signed 


HE Cornaire Bill providing for state 

development of water power resources 
on the St. Lawrence river became law on 
April 28th with the signature of Governor 
Franklin D. Roosevelt. Passage of this 
measure ends a legislative controversy of 
twenty years standing over hydroelectric de- 
velopment. 

Development of the power and its trans- 
mission and sale will be in the hands of a 
board of five trustees to be known as the 
Power Authority of the State of New York, 
to be appointed by the Governor. The Power 
Authority is authorized to codperate with 
the Federal government and to negotiate 
with the Canadian authorities with respect 
to power development and navigation. It is 
also authorized to proceed with the construc- 
tion of necessary dams and power houses, 


& 


Commutation Railroad Rates 
Are Aired before Commission 


ROPOSED commutation rate increases by the 

Lackawanna Railroad were the subject of 
further hearing by the public utilities com- 
mission on April 23rd. Evidence was intro- 
duced by the state to show that a number of 
points from which the Lackawanna asks 
higher rates are also served by the Erie, and 
it was stated that if the Lackawanna is grant- 
ed the increases they would probably effect 
a diversion of commuter business to the rival 
railroad. 

At earlier hearings it had been declared 
that an increase in the rates would result in 
the falling off of revenue. Criticism was 
made of the company’s exhibits on the 
ground that the calculations were based on 
experience in steam _ railroad operation, 
whereas today 79 per cent of the commutation 
units are electrified. 


y 
New York 


the installation of equipment, and the devel- 
opment, transmission, and sale of electric 
energy. 

An initial appropriation of $300,000 is pro- 
vided in the bill, to be repaid to the state 
later. Bonds and other securities are to be 
issued by the Power Authority to finance 
the work. The estimated cost is about 
$171,000,000. 

ew 


Higher Commutation Rate 
Schedule Again Suspended 


A suspension of the proposed 40 
per cent increase in commutation fares 
of the New York Central Railroad until July 
30th has been ordered by the commission. 
The company filed its schedule last December 
but this was suspended until April 30th pend- 
ing an investigation of the increase. Hear- 
ings are still in progress. 


Ohio 


Loss under Telephone License 
Contract Is Claimed 


HE American Telephone and Telegraph 
Company, according to testimony offered 


before the Ohio commission, has been losing 
money during the past three years on its li- 
cense contracts with the Bell systems of the 
United States. Charles A. Heiss, New York 
comptroller for the company, was authority 
for this statement. 
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The commission has been investigating 
rates of the Ohio Bell Telephone Company, 
and in order to support its rate claims, the 
company offered to show profits made by the 
Western Electric Company on its equipment 
sold to the Ohio Bell and also the profits of 
the American Telephone and Telegraph Com- 
pany under the license contract. Karl E. 
Burr, chief counsel for the Ohio Bell Com- 
pany, at one of the hearings, says the Youngs- 
town Vindicator, declared that he would 


e 


show that the Western Electric earned but 
5.4 per cent on supplies sold to the associated 
companies and that from 1916 to and includ- 
ing 1930 the return was only 7 per cent on 
that part of its business. He also declared 
that the evidence introduced showed that the 
Ohio Bell had purchased from the Western 
Electric at much lower cost than it could buy 
the same equipment from other companies, 
and that the Western prices to it were con- 
siderably less than prices to independents. 


Oregon 


Five-Cent Fare Preferred 


5-centT fare for initial rides, with an addi- 

tional 3-cent charge for transfers, mod- 
ernization of its rolling stock, and speeding 
up of street car schedules rather than a re- 
duction in wages of employees or further in- 
creases in rates, according to the Portland 
Journal, was offered by Frank S. Grant, 
Portland city attorney, as the solution for 
the problem of the Portland street railway 
company at the opening of the 10-cent fare 
case before Charles M. Thomas, public utili- 
ties commissioner. 

The city attorney said that the street rail- 
way company had complained of automobile 
competition without making an effort to at- 
tract business to its system. Equipment of 
the company was declared to be antiquated, 
inadequate, and not of a type to attract pat- 
ronage. The people, he said, have it in their 
heads that 5 cents is enough to pay for a ride 
on a street car. 

Cassius Peck, attorney for the street car 
company, took exception to the statement that 


the 10-cent fare had been responsible for the 
decrease in patronage and attendant loss in 
operating revenue. Experience of street rail- 
ways all over the United States, he said, had 
shown losses in these items during the past 
year. The increased fare, according to Mr. 
Peck, had saved the Portland company from 
a large loss in revenue. 

A proposal that the company should make 
large expenditures for modernizing the equip- 
ment was declared to be poor business in view 
of the fact that the company’s franchise 
would expire on December 31, 1932. James 
W. Carey, a witness for the city, admitted 
that it would not be good business to make 
the investment if there were any question as 
to the renewal of the franchise, but he said 
that it was ridiculous to suppose that the 
franchise would not be renewed as the people 
of Portland were going to insist upon a con- 
tinuation of street car service. Commission- 
er Thomas declared that he could not base 
his attitude toward the present case on what 
might happen next year, but must consider 
only the facts as existing today. 
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Pennsylvania 


the public service commission of the state. 

City Controller Hadley, according to the 
Philadelphia Evening Public Ledger, has tak- 
en exception to the decision by Judge Mc- 
Devitt in placing the company in the hands 


Mitten Management Removal 


F ppnow Harry S. McDevitt, of common pleas 
court, last month ordered a receivership in 
connection with an equity suit brought a year 
and a half ago by the city for an accounting 
of transit finances and the dispossession of 
Mitten Management, Inc., from control of the 
Philadelphia Rapid Transit Company. The 
receivership was not because of insolvency 
of the company, but because of alleged mis- 
management of the traction system. 

The receivers were called upon especially 
to see that the transit company disposes of 
the Quaker City Cab Company, the acquisi- 
tion of which has not been approved by 


of receivers. According to the press, city of- 
ficials have criticised the selection of Edward 
Hopkinson, Jr., of Drexel & Company and 
Morgan & Company, because of his former 
interest in the plan to have the underlying 
street railway companies bought by the city. 
They also objected to the selection of E. L. 
Austin, former director of the Sesquicenten- 
nial, and at one time controller of P. R.’T. 
No objection was made to Dr. Herbert J. 
Tily, the third receiver named by the court. 
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Tennessee 


Merchandising by Public Utili- 
ties Is Defended 


D. Kyser, president of the Memphis 

® Power and Light Company, in a let- 

ter to the Memphis Commercial Appeal, has 

assigned reasons for the opposition of the 

company to a proposed law which would pro- 

hibit the sale of gas and electric appliances by 
utility companies. 

He states that the company is in the busi- 
ness of selling appliances for three principal 
reasons: First, the tendency is to increase 
consumption of gas and electricity; secondly, 
the sale of appliances by the utility makes it 
possible for more people to have the benefits 
and advantages of the latest appliances; 


e 


thirdly, such sales insure the use as far as 
possible of safe appliances that have met all 
of the rigid requirements of the testing and 
research laboratories that are maintained by 
the gas and electric industry. Restriction up- 
on the volume of business, he declared, would 
tend to prevent further reductions in rates. 

Another argument advanced by Mr. Kyser 
is that in the smaller towns the utilities 
maintain the only store room for the sale and 
distribution of gas and electric appliances, 
and if this were prohibited, people of these 
communities would have to come to the city 
to get their equipment or do without. He 
adds that the advertising and promotion of 
the sale of these appliances also increase the 
volume of business done by the independent 
dealers. 


Texas 


Unified Operations Would Mean 
Savings for Galveston 


Ae has been presented to the 


Galveston board of city commissioners 
by S. R. Bertron, Jr., president of the Hous- 
ton Lighting and Power Company, in which 
he proposes the acquisition of the Galveston 
Electric Company by his firm. The Galveston 
Company would continue to operate the street 
railway system. Lower rates for Galveston 
consumers would be offered. 

Negotiations have been carried on between 
the two companies although no binding agree- 
ments have yet been executed. The adoption 
of various ordinances would be required in 
order to pave the way for the consolidation 
of interests. A saving of approximately 
$100,000 annually to Galveston consumers has 
been estimated under the rate schedules which 
are suggested. 


e 


Oil Men Ask Reduction 
in Pipe Line Rates 


HE Independent Petroleum Association 

of Texas has asked the railroad com- 
mission for a sweeping reduction in pipe line 
rates. They assert that rates could be re- 
duced from 40 to 60 per cent and the opera- 
tors could still earn a fair return. The Gal- 
veston News says: 

“Members of the railroad commission said 
this was the second protest against pipe line 
rates that had been filed in the thirteen years 
the commission had regulated rates and that 
the other, which protested only one schedule, 
was later withdrawn. 

“A bill to restrict the earnings of pipe lines 
to from 6 to 10 per cent is pending in the 
legislature.” 

Many of the lines are owned by producers 
or their affiliations. 


Utah 


Tax Collection by Utilities Com- 
mission Declared Illegal 


Se public utilities commission in a letter 
to the tax commission, the governor, and 
other departments, according to the Salt Lake 
City News, has declared that it is illegal un- 
der the Constitution for any state department 
other than the state tax commission to col- 


lect taxes. This opinion follows a thorough 
investigation by Judge E. E. Corfman, mem- 
ber of the utilities commission and for sev- 
eral years justice of the supreme court, who 
is regarded as one of the best constitutional 
lawyers in the state. 

The Constitution provides that “the state 
tax commission shall administer and super- 
vise the tax laws of the state,” and it also 
provides that “the provisions of this Consti- 
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tution are mandatory and prohibitory, unless 
by express words they are declared to be 
otherwise.” 

The letter directs attention to the fact that 
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the laws of 1925 providing for the taxing 
by the commission of automobile corporations 
operating over the public highways would 
seem to violate the constitutional provisions. 
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Virginia 


Arlington County Gas Rate Con- 
sidered by Commission 


HE Arlington county gas rate investiga- 
tion, which was in progress during the 
first part of April, has been concluded by 
the state corporation commission. A deci- 
sion was not expected to be made for about 
two months. The delay is caused by the ne- 
cessity of permitting parties interested in the 
case to file briefs. 
The Rosslyn Gas Company, which serves 
this territory, secures its gas from the Wash- 
ington Gas Light Company, a parent concern. 


G. A. G. Wood, president of the Washington 
Company testified that gas could be sold to 
the Arlington plant at a wholesale rate of 50 
cents per thousand cubic feet but for the 
fact that the public utilities commission of 
the District of Columbia had prescribed a 60- 
cent rate. He said it was his intention to 
attempt to harmonize all rates in the area 
served by the Washington Company and its 
subsidiaries. 

The Arlington county officials have at- 
tempted to obtain a rate of not more than 
$1.20 for the first 2,500 feet of gas consumed, 
as against a rate of $1.50 per thousand feet 
claimed by the company. 
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West Virginia 


United Fuel Rate Hearings 
Resumed 


Ts public service commission on April 
2lst renewed its hearings in the United 
Fuel Gas Company rate case. This was spe- 
cifically to consider the question of a tem- 
porary rate which would be operative pend- 
ing the outcome of litigation. Rates fixed 
by the commission have been upset by the 
court. 

The gas company has challenged the juris- 


diction of circuit courts to enjoin the collec- 
tion of temporary rates formerly fixed by the 
commission. The utility set forth the con- 
tention that the matter of fixing rates is ex- 
clusively within the jurisdiction of the com- 
mission, and in view of the fact that the 
commission had held that the temporary rates 
were in effect, a petition for an injunction 
“discloses on its face an entire lack of any 
cause for action.” The commission, before 
fixing the final rates which were rejected by 
the supreme court, had fixed temporary rates 
for the utility. 
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Wisconsin 


Commission Survey of Utility 
Rates Is Desired 


Te Milwaukee city council has instructed 
John M. Niven, city attorney, to begin 
proceedings before the state commission for 
lower utility rates in that city. The resolu- 
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tion includes gas, electric, and telephone 
rates and street car fares. 

Beloit and Janesville city managers have 
also moved for rate reductions. According 
to the Milwaukee Wisconsin News, they have 
asked the commission to make a survey of 
the utility rate structure of the Wisconsin 
Power & Light Company. 




















The Latest Utility Rulings 








An Ohio Natural Gas Company Is Required to Show 
Operating Data of Affiliated Concerns 


HE most notable reaction to date 

to that portion of the Illinois Bell 
Telephone Company decision, handed 
down last December by the Supreme 
Court, in which the profits of the West- 
ern Electric Company were discussed, 
appears to be the recent action of the 
Ohio commission in granting three mo- 
tions of the city of Columbus in its 
pending rate controversy with the Co- 
lumbus Gas & Fuel Company. These 
motions were included in the following 
commission order: 


“Ordered, That said the Columbus Gas 
& Fuel Company be, and hereby it is noti- 
fied, directed, and required to 
(a) Furnish a detail of the unit prices 
for the Ohio Fuel Gas Company, 
comparable to that given for the Co- 
lumbus Gas & Fuel Company prop- 
erty in Exhibit No. 6. 

(b) Make proper allocation of the prop- 
erty of the Ohio Fuel Gas Company 
used and useful in rendering the 


service to the city of Columbus and 
likewise such an allocation of the 
expenses and operating charges. 

(c) Furnish the inventory and appraise- 
ment, operating costs, and expenses 
of the United Fuel Gas Company, 
which supplies gas to the Ohio Fuel 
Gas Company.” 


Commenting on its order, the com- 
mission’s opinion stated : 


“If state regulatory authority is to be 
preserved it must be made effective and un- 
less it can reach to every element which 
materially affects the ultimate rate to the 
consumer, such regulatory body is rendered 
more or less powerless to properly perform 
its functions. The ultimate end of such a 
trend will be a breakdown of the system as 
we see it now and a further tendency to- 
ward federalized control, which is a step 
further removed from the consumer and 
which would effectually prohibit the proper 
functioning of the municipalities of Ohio 
as contemplated within the Constitution.” 
eats Gas & Fuel Co. (Ohio) No. 


& 
A Liberal Nebraska Policy in Authorizing Air Securities 


F the policy adopted by the Nebraska 
1 commission finds favor among oth- 
er commissions, it is likely that state 
regulatory bodies will, in the future, 
adopt a rather liberal attitude in author- 
izing the issuance of securities by air 
carriers. 

Usually the state commissions will 
not allow utilities to issue securities for 
the financing of projects which seem to 
be “speculative” in the accepted sense 
of that term. The Nebraska commis- 
sion in the past has been as strict as, if 
not more strict than, other commissions 
in the close supervision of utility secu- 
rities. Recently, however, the Nebras- 
ka body granted authority for the issu- 
ance of securities by a newly formed 
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air transportation corporation for the 
acquisition of new planes, working capi- 
tal, and other reasonably required 
equipment, where it appeared there was 
a reasonable prospect of success for the 
venture through the procurement of air 
mail contracts and the promotion of 
passenger transportation by air. 

This indulgence towards the young- 
est baby of the utility family is appar- 
ently evidence of a desire to encourage 
and stimulate air transportation service. 
The commission stated that “the devel- 
opment of a new enterprise should al- 
ways be undertaken with consideration 
of the uncertainties involved.” Re 
Union Airlines. (Neb.) App. No. 
8850. 
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Hopeless Rail Service Should Be Superseded by Busses 


; oo is a limit to which a state 
regulatory body should go in pro- 
tecting a rail carrier from the competi- 
tion of bus carriers, according to the 
New York commission in a_ recent 
opinion authorizing a comprehensive 
bus service in the city of Amsterdam, 
notwithstanding the existing rail opera- 
tions of the Fonda, Johnstown and 
Gloversville Railroad Company. 
Commissioner Burritt, in rendering 
the opinion, pointed out that the first 
duty of the commission in determining 
whether or not a motor bus service 
should be authorized in such a situa- 
tion was to decide whether public con- 
venience and necessity require unre- 
stricted bus service, and, if so, the com- 
mission must disregard any resulting 


injury to existing trolley service, even 
though the railroad company’s invest- 
ment might thereby become impaired. 

Commissioner Burritt said that con- 
ditions in Amsterdam had reached the 
point where the railway could no longer 
offer an adequate transportation service 
to the community as a whole. He felt 
that the flexible and economic service of 
the motor bus was needed to meet the 
requirements of outlying sections into 
which the railway was financially un- 
able to extend its system. The opinion 
stated that the stockholders would lose 
less if they would “frankly recognize 
the situation and accept present losses” 
rather than “drag out these losses over 
a period of years.” Re Vollmer. (N. 
Y.) Case Nos. 5098, 5538, 6218. 


A Revision in the Managerial Methods of Wisconsin 
Municipal Plants Is Suggested 


| iper for electricity of the Monti- 
cello Municipal Water & Light 
Department were found by the Wiscon- 
sin commission to yield approximately 
10.3 per cent return on the book value 
of the property. The commission or- 
dered a downward revision which was 
calculated to yield approximately 3.5 
per cent of the book value for interest 
and return. 

The most interesting feature of this 
decision was a special concurring mem- 
orandum opinion by the newly appoint- 
ed commissioner, David Lilienthal. 
Commissioner Lilienthal pointed out 
certain irregularities in the managerial 
methods of the Monticello plant which 
ought to be corrected. For one thing, 
he stated that the absence of a cash re- 


serve resulting from transfers from 
surplus to the city’s general funds was 
undesirable and should be frowned up- 
on by the commission. 

He also pointed out that a statute 
expressly provided that the management 
of municipal utilities should be vested 
in a board of from three to seven com- 
missioners. Commissioner Lilienthal 
said that this statute was mandatory 
and should be complied with by all mu- 
nicipalities. 

A copy of the special concurring 
opinion was sent by the chairman of the 
Wisconsin commission to the govern- 
ing board of all Wisconsin cities and 
villages owning their own public utili- 
ties. Re Monticello Municipal Water 
& Light Dept. (Wis.) U-4067. 


Rates Fixed by a Federal District Court in Restraining 
a Commission’s Order Are Still Confiscatory 


OME time ago the Florida Telephone 
Corporation asked the Federal dis- 
trict court in that state to restrain an 


order of the Florida commission fixing 
telephone rates at Ocala, Florida. The 
company said that the commission’s 
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rates were confiscatory. The district 
court agreed with the company, re- 
strained the commission’s order, and 
fixed new rates. 

Thereupon, the company appealed to 
the United States circuit court of ap- 
peals on the ground that the rates fixed 
by the district court were still confisca- 
tory. Again the utility has been sus- 
tained. In reversing the order of the 
Federal district court, the circuit court 
of appeals made the following ruling: 
(1) the expense incurred by the buyer 
of a public utility system in getting 
funds required to enable it to pay the 
purchase price cannot properly be re- 
garded as an element of the value of 
the property bought for rate-making 


purposes; (2) there is no presumption 
in favor of the testimony of a commis- 
sion’s engineer, as against evidence of 
the utility company; (3) it was erro- 
neous for the district court to fail to 
discriminate between estimates of de- 
preciation based on observed conditions 
of the property, and an estimate large- 
ly based on conjectures as to age and 
condition of equipment; (4) the item 
of uncollectible revenues is a proper op- 
erating expense; (5) the lower court 
at the new trial must consider the ap- 
portionment of the telephone property 
as between interstate and intrastate 
service. Florida Telephone Corp. v. 
Florida Railroad Commission et al. 
(U.S. Cir. Ct. App.) 


The Elimination of Private Fire Protection Water 
Charges Is Refused 


A” interesting question was recently 
raised by the Morton Motor Com- 
pany and eleven other complainants 
against a charge made by the West Vir- 
ginia Water Service Company for a 6- 
inch connection with automatic sprink- 
ler systems for the control of fire. The 
complaining company contended that 
since the private company received 
compensation from the city of Bluefield 
for fire protection service, it should not 
exact a charge for such fire protection 
service as sprinkling systems, which 
were installed at considerable expense 
by the private business patrons since the 
sprinkling system further reduced the 
fire hazard in the community. The wa- 
ter utility contended on the other hand 
that a privately owned utility should not 
be required to furnish free fire protec- 
tion service to private patrons. 


7 


The West Virginia commission de- 
clined to pass upon the merits of the 
question, although it stated that it could 
find no case which supported the com- 
plainant’s contention. The commission 
dismissed the complaint, however, in 
view of the fact that since the utility 
was earning only as much as it was en- 
titled to earn, the reduction in its reve- 
nue that would result from the sustain- 
ing of such complaint would require 
corresponding increases in rates to oth- 
er customers, and a readjustment of the 
utility’s entire rate structure. The com- 
mission pointed out that this would 
have to be done in a proceeding brought 
for that purpose after hearing, on 
notice to the municipality and other 
interested parties. Morton Motor Co. 
et al. v. West Virginia Water Service 
Co. (W. Va.) Case No. 2049. 


The Jurisdiction of the Federal Three-Judge Court 


n October, 1913, Congress passed 


what is known as the Urgent Defi- . 


ciencies Act, one of the purposes of 
which was to secure prompt adjudica- 
tion of any action brought to restrain 


the enforcement of an order of the In- 
terstate Commerce Commission. It can 
be easily seen that any delay in handling 
this type of litigation (which might 
easily occur if routed through usual ap- 
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pellate, channels) might cause serious 
embarrassment to the administration 
railroad regulation throughout the na- 
tion. Accordingly, the act provided for 
a statutory Federal court of three judg- 
es (ordinary Federal district court has 
but one judge), and from this three- 
judge court appeal lies directly to the 
United States Supreme Court. A re- 
cent decision of the higher court, how- 
ever, limited the application of the ju- 
risdiction of the statutory three-judge 
court only to the action brought to an- 
nul a positive order of the Interstate 
Commerce Commission. The court held 
that the three-judge court, under the 
Urgent Deficiencies Act, would not 
have jurisdiction to enjoin or annul an 
order of the Interstate Commerce Com- 
mission dismissing a shipper’s complaint 
for reparation of alleged overcharges 
by a railroad company because that 


would be a purely negative order. The 
highest court also held that a statutory 
three-judge district court does not have 
jurisdiction to enjoin an order of the 
Interstate Commerce Commission dis- 
missing such a complaint for reparation 
of alleged overcharges under the Inter- 
state Commerce Act (§ 9) since that 
act may not be invoked to give a dis- 
trict court jurisdiction of an action for 
reparation, if the complainant shipper 
has already elected to proceed before 
the Interstate Commerce Commission. 
In other words, once the Interstate 
Commerce Commission has jurisdiction 
of such a type of litigation appellate 
proceedings must be routed through the 
usual channels. An order of a lower 
district court dismissing the action for 
lack of jurisdiction was affirmed. 
Standard Oil Co. v. United States et al. 
(U.S. Sup. Ct.) No. 384. 


Other Important Rulings 


HE action of sitting Commissioner 

Dudley LeBlanc, in denying two 
motions of a utility which was directed 
to show cause why the commission 
should not proceed to fix (7. e. to cut) 
gas rates in Lafayette city, has been 
sustained by the full commission. The 
first motion was to recuse Commission- 
er LeBlanc on grounds that his utter- 
ances prior to the hearing betrayed 
prejudice. The commission held that 
the motives of legislative bodies (such 
as the commission) may not be searched 
since their acts stand or fall upon their 
inherent reasonableness or lack of it. 
The second motion was a plea for time 
in that the company claimed to be with- 
out data upon which reasonable rates 
might be estimated. The commission 
found this plea inconsistent with the 
company’s claim that it was not earning 
a fair return and pointed out that if it 
had kept its accounts as prescribed by 
law it should experience no difficulty in 
presenting, on seventeen days’ notice, 
sufficient evidence to warrant at least 
tentative conclusions. Louisiana Public 


Service Commission v. Louisiana Pub- 
lic Utilities Co. (La.) No. 1601. 


The adequacy of the return received 
by the Farmers Inter-County Mutual 
Telephone Company from its opera- 
tions as a whole was considered in de- 
termining whether or not a switchboard 
in a local exchange should be eliminat- 
ed, rather than the return from such 
exchange, where the deficit from the lo- 
cal operations was not large enough to 
impose any substantial burden upon the 
subscribers of the telephone utility as a 
whole, but where the proposed elimina- 
tion would adversely affect the interests 
of the subscribers of a connecting com- 
pany. The Wisconsin commission 
pointed out that it had statutory author- 
ity to consider the operations of the 
utility as a whole, rather than any par- 
ticular municipal unit served as a re- 
gional area for rate making. Re Farm- 
ers Inter-County Mutual Telephone Co. 
(Wis.) U-4051. 


The Missouri commission has re- 
fused to permit the Kansas City Pub- 
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lic Service Company to discontinue 
street railway service on a route having 
a long steep grade, and involving diffi- 
cult and expensive operation where, 
notwithstanding a substitute rerouting, 
between 900 and 1,000 daily riders 
would be without service, and where the 
hazards of the operation could be over- 
come by precautious measures. In ap- 
proving other proposals by the com- 
pany for a rerouting of its railway serv- 
ice, the commission stated that the pos- 
sible effect of a rerouting upon business 
enterprises or property values should 
not be given consideration by a regula- 
tory body. Re Kansas City Public 
Service Co. (Mo.) Case No. 7045. 


Notwithstanding the admitted au- 
thority of a municipality to designate 
the route of a local motor carrier with- 
in its boundaries, authority was granted 
by the Missouri commission for the es- 
tablishment of a motor carrier service, 
extending 1.1 miles into the city of Fer- 
guson, which protested against such 
service. The commission pointed out 
that the applicant did not propose to 
render local service. Re Metropolitan 
Motor Coach Co. (Mo.) Case No. 7332, 
Certificate No. 194. 


An increase of a rural telephone rate 
to a certain class of consumers to $12 
a year was authorized without a formal 
finding of value, where such valuation 
would require considerable expense and 
where the Nebraska commission was 
aware that the existing rate charged 
($10 a year) was insufficient compensa- 
tion for the class of service rendered. 
Re Inavale Independent Telephone Co. 
(Neb.) App. No. 8847. 


The fact that the rates of an existing 
carrier are too high is not a reason, 
holds the Montana commission in in- 
terpreting an act of the legislature of 
that state (§ 4, Chap. 154), for au- 
thorizing competitive service, in view of 
the power of the commission to correct 
excessive rates in a proceeding proper- 


ly brought for that purpose. An appli- 


cation for a certificate to render motor 
service in the vicinity of Harrison, 
Montana, was accordingly denied. Re 
Maichel Bros. (Mont.) Docket M. R. 
C. No. 855, Report & Order No. 1589. 


An order of the New York Public 
Service Commission, requiring a rail- 
road company in the elimination of a 
grade crossing to replace an admittedly 
adequate 20-foot wide highway bridge 
on the same grade as the railroad 
tracks with a highway viaduct 24 feet 
wide, was held not to be unreasonable 
by the appellate division of the supreme 
court of New York. The court said 
that the fact that the proposed high- 
way bridge would improve the highway 
beyond existing adequate facilities 
would not of itself indicate that the 
railroad company should be exempted 
from sharing the expense of such bet- 
terments. Re Lehigh Valley Railroad 
Co. (N. Y. Sup. Ct., App. Div.) 248 
N.Y. Supp. 284. 


The certificate of a motor carrier was 
revoked by the South Dakota Board of 
Railroad Commissioners, upon a show- 
ing that he had failed to conform with 
the schedule of rates filed with the com- 
mission, and had operated over the 
highways of the state beyond the scope 
of his certificate and had failed to make 
periodic reports of his operations to the 
commission, as required by law. Re 
Everson (S. D.) Report 3013-B. 


A request by the Pickwick-Grey- 
hound Lines, Inc., for authority to con- 
solidate certain certificates of conven- 
ience and necessity for adjoining routes, 
granted to it by the Missouri Public 
Service Commission, has been granted. 
The purpose of the consolidation was 
for the simplification of accounting rec- 
ords, the licensing of equipment, and 
reports to the commission. Re Pick- 
wick-Grevhound Lines, Inc.(Mo.) Case 
Nos. 5394, 6890. 


Note.—The cases above referred to will be published in full or abstracted 
in Public Utilities Reports. 
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FEDERAL POWER COMMISSION 


Re Appalachian Electric Power Company 


[Project No. 739.] 


Water power — Reconsideration of Commission findings — Grounds for deci- 
sion. 

1. A suggestion that the Commission should reconsider and reverse a find- 
ing that a river in the part thereof involved in a declaration of intention 
was not “navigable waters” within the definition of the Federal Water 
Power Act, did not involve the question of the jurisdiction of the Com- 
mission, but merely the question of the ground upon which such jurisdic- 
tion should be predicated, where a decision on an application for a license 
was based not only upon the navigability of the waters but also upon the 
effect of hydroelectric development upon interstate and foreign commerce, 
p. 435. 


Water power — Navigable waters — Federal Water Power Act. 
2. The ultimate determination of what is “navigable waters” under the 
Federal Water Power Act in any case is one for the courts, and any find- 
ings made by the Federal Power Commission as to what are navigable 
waters in law would not be binding upon the courts, p. 435. 


Water power — Minor part license — Rivers used in commerce. 
3. An application before the Federal Power Commission for a “minor 
part license” to develop a power site situated on a river which is the 
principal tributary of the Kanawha river, a navigable stream used in in- 
terstate and foreign commerce, and which in turn is one of the chief 
tributaries of the Ohio river, also used in interstate and foreign com- 
merce, was denied, p. 435. 


[April 3, 1931.] 


Fagen of a power company to develop a power site 
on the New river in Virginia under a so-called “minor 
part license”; denied. 


5 


In the matter of the Appalachian Radford in the state of Virginia. The 
Electric Power Company, Project No. declaration of intention was filed 
739, Virginia: under the provisions of § 23 of the 

On June 26, 1925, the New River Federal Water Power Act (41 Stat. 
Development Company, predecessor 1063). 
of the Appalachian Electric Power On September 2, 1926, the succes- 
Company, filed a declaration of in- sor company filed formal application 
tention to construct a proposed dam for a license for said project, “upon 
and power project on New river near the understanding that such applica- 
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tion can be withdrawn if it should 
develop that a Federal license is not 
required.” 

Pursuant to hearings held by the 
Commission on March 2, 1926, and 
on October 28, 1926, at which time 
evidence was introduced by the inter- 
ested parties, the Federal Power Com- 
mission, on June 1, 1927, adopted and 
entered in its minutes the following 
order: 

“In the matter of the declaration of 
intention, under the provisions of § 
23 of the Federal Water Power Act, 
of New River Development Company, 
a corporation organized under the 
laws of the state of Virginia, to con- 
struct a dam and other structures 
across and in New river in the vicinity 
of Radford, Pulaski county, state of 
Virginia, said dam and other struc- 
tures being part of a power project 
proposed to be constructed for the 
purpose, inter alia, of the development 
and utilization of power, said declara- 
tion having been submitted to the 
Commission under date of June 26, 
1925; the Commission having caused 
investigation of such proposed con- 
struction to be made and it appearing 
from such investigation and from re- 
ports submitted thereon that said 
project, unless operated in the inter- 
ests of interstate or foreign commerce 
in accordance with the requirements 
of said act, would have an adverse 
effect on such interests, but if oper- 
ated in accordance with such require- 
ments would materially benefit such 
commerce, thereupon found that said 
river in the part thereof involved 
in said declaration is not ‘navigable 
waters’ within the definition thereof 
in said act, but that the interests of 
interstate or foreign commerce would 


P.U.R.1931B. 


be affected by such proposed construc- 
tion.” 

and, pursuant to said order, on July 
1, 1927, tendered to the said applicant 
a license in standard form. 

On February 4, 1930, the applicant 
company, having previously refused 
said license, requested the Commis- 
sion to reconsider the finding as made 
to the effect that the proposed project 
would affect the interests of interstate 
or foreign commerce, or in the alter- 
native to issue a minor part license 
for this project. 

On October 6, 1930, the applicant 
company applied to the Federal Pow- 
er Commission for a minor part li- 
cense for this project. 

On November 25, 1930, the 
minutes of the Federal Power Com- 
mission at its final meeting prior to 
its reorganization show that: 

“The executive secretary stated that 
a minor part license application of the 
Appalachian Electric Power Com- 
pany for a development near Radford 
on New river, a non-navigable stream, 
Project 739, Virginia, was ready for 
consideration and that in accordance 
with the opinion of the attorney gen- 
eral of September 22, 1930, the Com- 
mission has full authority to exercise 
its discretion in waiving certain pro- 
visions under § 10 (i) of the act in 


‘connection with any license issued in 


this case. 

“After due consideration the Com- 
mission declined to take action on the 
application, favorable or adverse. It 
was concluded that in view of the im- 
portance of the questions of jurisdic- 
tion as between the United States and 
the state of Virginia involved in this 
case a court adjudication is desirable.” 

The present Federal Power Com- 
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mission, organized on December 22, 
1930, set a hearing on the matter and, 
on February 16 and 17, 1931, the ap- 
plicant appeared and was duly heard 
and filed brief. 

At the same time, Hon. E. Lee 
Trinkle, for the region in which proj- 
ect is proposed to be constructed in 
Virginia; William E. Carson, chair- 
man, Virginia Conservation and De- 
velopment Commission; E. W. Caf- 
fee, mayor of Pulaski, Virginia; F. 
M. Livezey, for Public Service Com- 
mission of West Virginia; C. R. 
Luker, representing governor of Ken- 
tucky; Hon. Roy H. Beeler, repre- 
senting state of Tennessee; Hon. 
John H. Caldwell, assistant attorney 
general of Arkansas; and Hon. Ed- 
win H. Gibson, assistant attorney 
general of Virginia, appeared and 
several of said parties submitted briefs 
in support of the protests of their re- 
spective states theretofore filed with 
the Federal Power Commission ob- 
jecting to the said Commission taking 
jurisdiction on the said application. 

Also there were filed with the Com- 
mission briefs by George W. Wood- 
ruff, personal counsel to Hon. Gifford 
Pinchot, governor of the state of 
Pennsylvania, and by Herbert S. 
Ward and other counsel for the Na- 
tional Popular Government League in 
support of the jurisdiction of the 
commission in the specific instance 
covered by this application and like 
instances. 

[1, 2] Commissioner McNinch pro- 
posed, and Commissioner Draper sup- 
ported such proposal, that this Com- 
mission should reconsider and reverse 
the finding of the former Comunis- 
sion, “that said river in the part 
thereof involved in said declaration 
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of intention is not ‘navigable waters’ 
within the definition thereof in said 
act.” 

The majority of the Commission 
is of the opinion that the suggestion 
does not involve the question of the 
jurisdiction of this Commission over 
New river, but merely the question of 
the ground upon which such jurisdic- 
tion shall be predicated; and that the 
ultimate determination of what is 
“navigable waters” under the Federal 
Water Power Act in any case is one 
for the courts and that any finding 
made by this Commission as to what 
are navigable waters in law would not 
be binding upon the courts. 

It is the judgment of a majority 
of the Commission, in view of the 
conflicting evidence and opinion as to 
New river being “navigable waters 
within the definition of the act,” that 
jurisdiction is more properly based 
upon § 23 of the act, applicable to 
streams of this character where the 
authority of the Commission is clear- 
ly defined, leaving to the courts the 
determination of the question of 
“navigable waters as defined in the 
Sag 

[3] It is the unanimous opinion of 
the Commission that the evidence 
clearly sustains the finding that the 
proposed construction would affect 
the interests of interstate and foreign 
commerce. New river is the principal 
tributary of the Kanawha river and 
as such in low-water periods supplies 
the principal part of the flow of the 
Kanawha river, a navigable strearn 
presently used in interstate and for- 
eign commerce and the Kanawha 
river is one of the principal tributaries 
of the Upper Ohio river, a navigable 
stream presently used in interstate and 
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foreign commerce. These facts, to- 
gether with others in the record, sup- 
port such finding. It is the opinion 
of this Commission that such finding 
when so based upon valid evidence is 
conclusive in view of the authority 
conferred upon this Commission by 
§ 23 of the act. 

Now, therefore, this Commission 
having reviewed the evidence, records, 
and files of this office, bearing upon 
the issues hereinbefore set forth, hav- 
ing heard argument and carefully read 
the briefs above referred to, and be- 
ing fully advised in the premises, 
hereby orders: 

“1. That the motion of the appli- 
cant company to reconsider the find- 
ing of June 1, 1927, ‘that the interests 


of interstate or foreign commerce 
would be affected by such proposed 
construction’ be and the same is here- 
by denied ; 

“2. That the application, dated Oc- 
tober 6, 1930, for a minor part license 
for this project be and the same is 
hereby denied; and 

“3. That the applicant shall be 
tendered a standard form license 
under the act, and it is hereby ordered 
that it shall not proceed with construc- 
tion until it shall have received and 
accepted such license.” 


Signed: George Otis Smith, 
Frank R. McNinch, Ralph B. Wil- 
liamson, Marcel Garsaud, and Claude 
L. Draper. 





DISTRICT OF COLUMBIA PUBLIC UTILITIES COMMISSION 


Re Accounting for Gas Companies 


[P. U. C. 1005-2, Order No. 900.] 


Accounting — Merchandising by gas utilities — Separate classifications. 
Gas companies should keep accounts of revenues and expenses incident to 
the purchase, sale, and installation of appliances and other merchandise 
separate from accounts for utility service to be used in rate proceedings, 
since the cost of handling, displaying, and marketing such commodities 
should not be borne by the consumers as a whole nor taken into consider- 


ation in arriving at any rate base. 


[March 12, 1931.] 


| hae -sapromamaserts by the Commission on its own initiative into 
the accounting practices of gas utilities; future accounting 
practices ordered. 


By the Commission: In October, 
1925, after correspondence and infor- 
mal conferences with the Commission, 
the Washington Gas Light Company 


P.U.R.1931B. 


and the Georgetown Gas Light Com- 
pany, by direction of the Commis- 
sion, adopted and put into use the 
“Uniform Classification of Accounts 
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for Gas Utilities” that had been pre- 
pared by the committee on statistics 
and accounts of the National Asso- 
ciation of Railway and Utilities Com- 
missioners, such adoption and use be- 
coming effective on January 1, 1927. 
Since the adoption of this classifica- 
tion the Commission has had under 
study and consideration particularly 
the portions thereof governing the al- 
location and effect of the accounting 
of revenues and expenses incident to 
the purchase, sale, and installation of 
gas appliances. The revenues from the 
sale of these appliances are credited 
by the companies to operating revenue 
account No. 614, merchandise and 
jobbing, and the expenses are in the 
main charged to the various subac- 
counts under account No. 770, new 
business expenses. The Commission 
has studied this matter carefully and 
is of the opinion and finds that the 
cost of handling, displaying, and mar- 
keting such appliances should not be 
borne by the consumers as a whole, 
nor taken into consideration in arriv- 
ing at any rate to be charged for gas 
service. 

The Commission, therefore, having 
fully considered the matter and hav- 
ing reached the conclusion above re- 
cited, is of the opinion that the fol- 
lowing order should be and is hereby 
entered. 

It is, therefore, 

Ordered: 

(1) That all revenue received from 
and expense connected with the buy- 
ing and selling of all gas appliances 
by the Washington Gas Light Com- 
pany and the Georgetown Gas Light 
Company shall be kept separate and 
apart from and not included in any 
operating revenue or expense account 
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or statement pertaining to or purport- 
ing to show the revenues from and 
expenses connected with the sale of 
gas service, nor shall such be taken 
into consideration in arriving at any 
rate to be charged for gas service. 

(2) That the revenues from and 
expenses connected with the buying 
and selling of gas appliances shall be 
included in the income account under 
the caption of “income from nonoper- 
ating property,” being credited and 
charged, respectively to an account 
numbered 426A and styled “merchan- 
dising, jobbing, and contract work.” 

(3) That the new account No. 
426A, “merchandise, jobbing, and 
contract work,” shall read as follows: 

“This account shall include reve- 
nues derived by the accounting com- 
pany from the sale of merchandise, 
jobbing, or contract work, including 
any profit or commission accruing to 
the accounting company on jobbing 
work performed by it as agent under 
agency contracts, whereunder it 
undertakes to do jobbing work for 
another for a stipulated profit or com- 
mission. 

“This account shall be charged with 
the cost to the accounting company, 
less discounts taken, of such merchan--: 
dise sold and of materials used in job- 
bing or contract work, including 
transportation costs, and discounts 
and allowances made in connection 
with settlement of bills for merchan- 
dise and jobbing work. Losses due 
to uncollectible merchandise and job- 
bing accounts where such losses are 
not reflected in the price at which re- 
possessed materials are charged to 
this account shall be charged to this 
account, 

“This account shall also be charged, 
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with the compensation of all em- 
ployees engaged in the purchase, sale, 
delivery, installation, displaying, 
demonstrating, and marketing of 
merchandise or of jobbing or contract 
work, to the extent that such em- 
ployees are so engaged, together with 
supervisory expenses incident thereto, 
all advertising of such merchandise or 
work and expenses incident thereto, 
rental of display rooms, showrooms, 
and warehouses, either in rented quar- 
ters or in property owned, to the ex- 
tent that such quarters are used for 
the merchandise and jobbing depart- 
ments, the cost of house services as- 
sociated with the use of space for such 
purposes, the compensation of em- 
ployees engaged in billing, collecting, 
and keeping the records associated 
with the merchandise and jobbing de- 
partment, to the extent that they are 
so engaged, the costs of adjustments 
of merchandise incident to its instal- 
lation and conditioning for use, the 
cost of making good any guaranty of 
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merchandise or jobbing work, the 
cost of removing and reconditioning 
repossessed merchandise, and all other 
expenses incident to or connected with 
the merchandise and jobbing depart- 
ment not provided for in the fore- 
going.” 

The cost of merchandise held for 
sale and of material held in connection 
with the installation of merchandise 
sold by, or for jobbing done by the 
accounting company, shall be charged 
to an appropriate material and supply 
account separate and apart from its 
investment in material and supplies 
held for use in rendering gas service. 

(3) That any provisions of the 
existing classification of accounts for 
the gas utilities, not specifically re- 
ferred to in this order, which may be 
in conflict with or inconsistent with 
the provisions, intent and purposes of 
this order, are hereby repealed. 

(4) That this order shall be effec- 
tive commencing with the first day of 
April, 1931. 
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Re New Jersey Suburban Water Company 


Valuation — Physical property — Excessive plant capacity. 
1. The reasonableness of charges by a water utility for the wholesale sup- 
ply of certain customers which would remain connected to the company’s 
mains after a municipal distributing system discontinued its full patronage 
and obtained most of its supply elsewhere, thereby causing the utility’s 
30-inch main to be greatly in excess of its actual need, was based upon 
the hypothetical cost and maintenance of an 8-inch main which would be 
ample for such remaining customers, as well as for probable future need, 


p. 439. 


Return — Percentage allowed — Excessive water main capacity. 
2. A water utility, the capacity of whose mains had become greatly in 
excess of its requirements by reason of the discontinuance of a consid- 
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RE NEW JERSEY SUBURBAN WATER COMPANY 


erable amount of service by its principal customer, a municipality, was 
permitted to charge rates for the wholesale supply of remaining individ- 
ual customers in an amount calculated to yield 74 per cent return on the 
hypothetical value of a main of reasonably sufficient size to serve such 
customers and to care for probable future needs in that territory, 439. 


[March 5, 1931.] 
A PPLICATION of a water utility for increased rates; rates 


adjusted. 


APPEARANCES: McCarter & Eng- 
lish, by Ward Herbert and George 
W. C. McCarter, for the petitioner; 
Frederick J. Gassert, for Town of 
Harrison; John H. Cooper, for Town 
of Kearny. 


By the Boarp: As a result of in- 
vestigation and due hearing, this 
Board under date of December 27, 
1928, fixed a rate for the suppiv of 
water by the New Jersey Suburban 
Water Company to the towns of 
Kearny, Harrison, and East Newark; 
the rate being fixed at $99 per million 
gallons. This rate became effective 
as to the town of Kearny from 
August 1, 1928, by stipulation, and as 
to the towns of Harrison and East 
Newark from January 1, 1929. 

Under date of April 11, 1930, the 
company submitted a statement to 
the Board showing that the rates had 
been in effect for one full year, the 
operating results had been analyzed 
and the company claimed that the rate 
of $99 per million gallons was insuffi- 
cient and in place thereof proposed 
to increase the rate to $108.50 per 
million gallons. 

Testimony and exhibits submitted 
in connection with the hearing 
showed that the company had in- 
creased certain of its charges, namely 
those for administration, repairs, and 
legal expenses, over the amounts 


charged during the previous three 
years, which operating results had 
been the basis of the Board’s decision 
of December 27, 1928. Furthermore, 
the accumulated depreciation reserve 
had been increased during the year by 
about $8,000 and this under the cir- 
cumstances would serve to reduce the 
capital base below that adopted in the 
case already decided. The business 
during the year 1929 had been greater 
than the average of the previous three 
years. 

, [1, 2] An analysis of all the testi- 
mony submitted indicates that on the 
basis of the average costs of opera- 
tion for the previous three years, the 
increase in the gross revenue brought 
about by the application of the $99 
rate brought to the company approxi- 
mately a 7.5 per cent return on the 
capital base fixed by the Board. 

The New Jersey Suburban Water 
Company is not in the same position 
occupied usually by the ordinary util- 
ity company, where the population is 
increasing and the territory served is 
gradually developing. In the present 
case the town of Kearny by obtaining 
a source of supply elsewhere has re- 
duced the amount of business which 
this company can hope to obtain in 
the town of Kearny with the excep- 
tion of the supply of some 306 serv- 
ices along Kearny avenue. As the 
main owned by this company on 
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Kearny avenue is the only main on 
that street, service must still be 
rendered for these customers hereto- 
fore directly served by the company. 
Due to the loss of Kearny as a cus- 
tomer this main now is excessive in 
capacity for the present and apparent- 
ly for all future needs so far as Kear- 
ny is concerned. The company’s busi- 
ness in the town of Kearny, under 
prevailing conditions, is diminishing 
and offers no prospect of future de- 
velopment as is customary with util- 
ity companies under ordinary circum- 
stances. This is not due to deteriora- 
tion in the quality of the service nor 
in the condition of the plant operated 
by the New Jersey Suburban Water 
Company, but is due entirely to the 
changes in the method by which the 
town of Kearny has decided to obtain 
its supply. 

The conclusions in this matter in 
no way interfere with or change the 
basis of value upon which the charges 
to Harrison and East Newark are 
computed. 

The Board, therefore, finds and de- 
termines that, so far as the proposed 
increase from $99 to $108.50 per mil- 
lion gallons is concerned, the need for 
such increase has not been proven by 
the company and approval of the pro- 
posed increase is denied. 

The New Jersey Suburban Water 
Company has supplied water to the 
town of Kearny through 306 in- 
dividual service meters and through 
five large meters which delivered 
water into the distribution system 
owned by the town of Kearny. On 
December 5, 1930, the company filed 
a statement that the wholesale service 
through the five large meters referred 
to had been discontinued on Novem- 
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ber 17, 1930, and further stated that 
the rates to Kearny should be revised 
so as to provide for a charge to the 
retail customers of approximately 
$320 per million gallons and that a 
standby charge should be authorized, 
of $5,200 per year, because of the 
five large connections to the Kearny 
system. This new application revises 
the original application of April 11, 
1930, and testimony in accordance 
therewith was duly taken. 

At the hearing Kearny denied any 
desire on its part to have the five large 
connections left in such condition as 
to serve for emergency purposes and 
disclaimed, therefore, the right of the 
company to make any charge for 
standby service. 

It becomes necessary, however, 
from the testimony submitted to de- 
termine an appropriate rate to be 
charged by the company for service 
through the 306 service meters to 
properties located along Kearny 
avenue. Testimony was submitted 
by witnesses for the company that the 
fates to the remaining customers on 
Kearny avenue should be based upon 
the value of a 16-inch main, the wit- 
ness contending that good judgment 
called for a main of at least that size 
on Kearny avenue. As Kearny 
avenue is a main thoroughfare which 
would, under ordinary circumstances, 
provide the location for a main back- 
bone of the distribution system, the 
opinion of the witness is entirely cor- 
rect. In view, however, of the fact 
that the town of Kearny itself has laid 
a main on a parallel street a short 
distance away which now constitutes 
the real backbone of the distribution 
system for Kearny, it would not be 
necessary to lay any such main in 
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Kearny avenue for the supply of the 
customers located thereon at the 
present time. It is apparent that a 
6-inch main would be ample to supply 
these customers; allowing, however, 
for a moderate increase in the busi- 
ness as the character of the buildings 
changes and more apartment houses 
and larger buildings are erected, an 
8-inch main, which has a capacity 
nearly double that of the 6-inch main, 
would be entirely adequate. We find 
that the total value upon which the 
rates should now be predicated is 
$31,000, this being ample to provide 
an 8-inch main throughout the entire 
length of 12,000 feet and the neces- 
sary meters, vaults, etc., through 
which water is obtained from the 
transmission line coming from Little 
Falls. 

The company’s witness testified 
that the allowance for leakage on the 
average distribution system should be 
25 per cent. In this particular case, 
however, we are concerned with a 30- 
inch steel pipe line which is in first 
class condition and in which the un- 
accounted for water is at a minimum. 
This is particularly true as there are 
no hydrants connected to this main. 
Water used through hydrants for 
testing, flushing, and for some con- 
struction purposes, usually referred 
to as “unaccounted for” water, con- 
stitutes a very large part of the so- 
called loss. Therefore, under the cir- 
cumstances here this loss is not as 
great as in the average case. We be- 
lieve that 15 per cent allowance is 
sufficient. 

Based upon a value of $31,000 
which would represent the present 
day cost of an 8-inch main with its 
connections, we have the following 
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charges which it is appropriate to 
make against the town of Kearny for 
service supplied by the New Jersey 
Suburban Water Company through 
the 306 individual service meters: 


Fes I oe i circ sacanteeSeR ook $2,325 
196 SIMOTUERGION «60.0660 0000405058 
Taxes (company’s witness 85/197 

Doard SiL/1H7) GE506. «.icscsssasc 875 
Operating expenses 50% of $17,860 8,930 
Water input (56.8 million gallons at 

SVG PEE GNOND oe 066.vcccsinces 4,430 


pr ee renee er ne ere $16,870 





If the charge to the town of Kearny 
is based upon the main master meter 
through which the company obtains 
its water, the amount to be paid for 
would have to be determined by sub- 
tracting from the reading of the main 
master meter, the readings of the 
meters supplying Harrison and East 
Newark. Without any further correc- 
tion such computation would result in 
charging to Kearny all of the unac- 
counted for water between the master 
meter and that accounted for by the 
submeters to Harrison and East 
Newark. Under all the circumstances 
it appears that the most equitable way 
of determining the charge to be made 
against Kearny is to base the charge 
upon the aggregate of all the service 
meters through which water is sup- 
plied to the customers along Kearny 
avenue, to this aggregate amount ad- 
ding an appropriate allowance for 
leakage, which is estimated not to ex- 
ceed 15 per cent. In 1930 it appears 
that 48.3 million gallons of water in 
the aggregate were delivered through 
the 306 meters. With a leakage al- 
lowance of 15 per cent this indicates 
a draft through the master meter of 
approximately 56.8 million gallons. 
As the total amount to be collected by © 








the company from Kearny is $16,870 
it appears that the proper charge is 
350 million gallons based on the ag- 
eregate of the Kearny avenue service 
meters. Nothing is to be added to 
this representing standby charges for 
the connections formerly used to sup- 
ply the distribution system of the town 
of Kearny. 

The Board, therefore, finds and de- 
termines, with regard to the rates 
charged the town of Kearny under 
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for this charge is the aggregate con- 
sumption as shown by the meters 
measuring service to the individual 
customers along Kearny avenue. 

2. That an allowance for wunac- 
counted for water between the master 
meter and the service meters is 15 per 
cent. 

3. That the fair and equitable 
charge to be made, based upon the ag- 
gregate of the readings of the individ- 
ual meters, is $350 per million gallons, 








with no further charges for standby 
service. 


present conditions: 
1. That a fair and equitable basis 








KANSAS SUPREME COURT 


Wichita Gas Company 


Vv. 
Public Service Commission et al. 


[No. 29827.] 
(— Kan. —, 295 Pac. 668.) 


Appeal and review — Conclusiveness of Commission findings. 
1. Where a public utility asks a court to review an order of the Public 
Service Commission under R. S. Supp. 1930, 66-118c, the rule is that the 
court will not substitute its judgment for that of the Commission, if there 
is any evidence to sustain the finding of the Commission, p. 444. 
Certificates of convenience and necessity — Natural gas. 
2. Under the facts stated in the opinion, it is held that there was ample 
evidence introduced at the hearing before the Public Service Commission 
to justify it in issuing a certificate of convenience to the Wichison Indus- 
trial Gas Company to furnish natural gas to domestic consumers in 
Wichita, p. 444. 
Headnotes by the Court. 





Appeal and review — Prejudicial error — Procedure on complaint. 
3. The refusal of the Commission to permit an authorized gas utility, 
which had written a letter to the Commission complaining against the 
alleged unauthorized operation of another gas utility, to withdraw said 
letter so as to prevent it from being used as a basis for a complaint against 
the latter utility, was held not to be prejudicial to the interest of the 
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complaining utility on an appeal from the subsequent act of the Commis- 
sion in granting a certificate to the alleged unauthorized utility, p. 444. 


Appeal and review — Scope of appellate proceeding — Statutory changes. 


4. A new statute, requiring that the record which a utility expects to 
rely upon before an appellate court must be made at the hearing before 
the Commission, and providing, therefore, for more full and complete 
hearing before the Commission, was held to be no reason for attaching 
any less weight to the findings of the Commission, especially where an 
intermediate court had sustained the Commission’s findings, p. 444. 


Monopoly and competition — Inadequacy of existing service — Necessity for 


competitive service — Gas. 


5. As long as substantial numbers of prospective customers situated with- 
in the service area of an authorized gas utility want gas service and can- 
not get it, the existing utility is not meeting the public convenience, and 
the Commission is justified in finding that public convenience requires op- 
eration by another gas utility which is ready to serve, p. 444. 


Monopoly and competition — Duty of the Commission — Intercorporate rela- 


tions. 


6. The Commission is relieved of its duty to protect from competition 
a territorial monopoly of a gas utility which has, by reason of its inter- 
state character and intercorporate relations, removed the supervision of 
its rates and service from the control of the Commission, p. 446. 


Additional headnotes by the Editors. 
[February 7, 1931.] 
A PPEAL from a circuit court judgment sustaining an order 
of the Public Utilities Commission granting an applica- 


tion of a gas utility for a certificate of convenience and neces- 
sity; affirmed, 


> 


APPEARANCES: Robert D. Garver, for in the court below -was denied. 









of Kansas City, Missouri, for appel- 
lant; Walter F. Jones, of Hutchinson, 
and A. V. Roberts, Vincent Hiebsch, 
R. R. Vermilion, Earle W. Evans, 
Joseph G. Carey, and W. F. Lilleston, 
all of Wichita, for appellees. 


SmitH, J.: This is an action 
brought by the Wichita Gas Company, 
under R. S. Supp. 1930, 66—118c, to 
set aside the granting of a certificate 
of convenience to the Wichison In- 
dustrial Gas Company to furnish gas 
to certain domestic consumers in 
Wichita, Kansas. The relief prayed 


Plaintiff appeals. 

Many of the circumstances sur- 
rounding and leading up to the grant- 
ing of the certificate in question are 
set out in Kansas Gas & E. Co. v. Pub- 
lic Service Commission, 122 Kan. 462, 
P.U.R.1927A, 562, 251 Pac. 1097. 
The present case is the second phase 
of the difficulties between the Wichita 
Gas Company, the successor of the 
Kansas Gas & Electric Company, on 
the one hand, and the Public Service 
Commission and the Wichison Gas 
Company, on the other. Subsequent 
to the handing down of the opinion in 
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the Kansas Gas & Electric Case, supra, 
which opinion upheld an order of the 
Commission permitting the Wichison 
Company to engage in the business of 
furnishing natural gas to industrial 
consumers in Wichita, the authorities 
at Wichita induced the Wichison 
Company to furnish gas to domestic 
consumers along the mains already 
laid by it for the purpose of serving 
its industrial consumers. 

[1-5] This came to the attention 
of the Wichita Gas Company, and 
through its president it called the mat- 
ter to the attention of the Public Serv- 
ice Commission and asked that board 
whether it held that this company was 
obliged to obtain a certificate of con- 
venience before engaging in the busi- 
ness of supplying gas to domestic con- 
sumers in Wichita. The Commission 
replied that it did so hold, and a few 
days later advised the Wichita Gas 
Company that it was setting its com- 
plaint against the Wichison Company 
down for hearing on a certain day. 
The Wichita Company immediately 
advised the Commission that it did not 
desire to have its letter treated as a 
complaint, and asked that it be with- 
drawn and the case dismissed. 

One of the grounds upon which ap- 
pellant urges that its appeal should be 
sustained is that this motion to with- 
draw the letter as a complaint should 
have been allowed by the Commission. 
We fail to see, however, how appellant 
was prejudiced by this action. At a 
later stage in the proceedings, the 
Wichison Company filed a regular ap- 
plication for a certificate of con- 
venience. The Wichita Company had 
notice of its being filed, and a con- 
tinuance was given in order that it 
might have plenty of time to prepare 
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this case. At the time set, all parties 
appeared. Witnesses on both sides 
were examined, arguments were made, 
briefs filed, and everything done that 
anyone desired to do in the way of 
presenting the matter to the Commis- 
sion. Appellant does not point out 
any particular in which it was prevent- 
ed from making a clear, full, and com- 
plete record. The fact that the appli- 
cation for certificate was filed under 
the same docket number as the letter 
that was treated as a complaint does 
not deprive the Commission of the 
power to act upon the application. 

The appellant urges that, since this 
was a review of the action of the Com- 
mission under R. S. Supp. 1930, 66— 
118c, the rule that the decision of the 
Commission would not be interfered 
with if there was any evidence to sus- 
tain it does not apply, and that the 
court is required to review the record 
and exercise its independent judgment 
as to the reasonableness of the order 
complained of. 

We conclude, however, that appel- 
lant is mistaken as to the spirit and 
purpose of the provisions of R. S. 
Supp. 1930, 66—118c, which operates 
as an amendment of Rev. St. 1923, 
66—118. Before the enactment of 
66—118c in 1929, in many cases the 
interested public utilities paid but scant 
attention to the hearmg before the 
Commission, expecting the decision of 
the Commission to go against it and 
that the matter would later be tried 
out before a court and a complete and 
full record made at that time. The 
amendment of 1929 (Laws 1929, c. 
220, § 3) changed all this. As the 
law now is, the record that the utility 
expects to rely upon before the court 
must be made at the hearing before 
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the Commission. The fact that the 
new procedure provides for more full 
and complete hearing before the Com- 
mission is no reason for attaching any 
less weight to the findings of the Com- 
mission than was attached to them 
under the old statute. 

For the purpose of this case, it will 
be noticed later in this opinion that the 
evidence in the present case was ample 
for the court below to reach the de- 
cision it did reach, even though it was 
exercising its independent judgment 
upon the record, and it will be noticed 
further that in the case in question the 
court below made a finding that the 
order of the Commission, which the 
action seeks to set aside, was reason- 
able, and this court has held many 
times that, where such a finding was 
made, if there was any evidence at all 
to sustain it, it would not be disturbed 
on appeal. 

The appellant urges that there was 
no evidence whatever to support the 
finding of public convenience. What 
was the evidence on that point? One 
witness testified that, in what is 
known as the Woodland district north 
of Thirteenth street in Wichita, the 
residents had been endeavoring for 
years to obtain domestic gas service 
from the Wichita Gas Company and 
its predecessors, but were never able 
to obtain such service until, the Wichi- 
son Company having run a line to that 
district, pursuant to resolution passed 
by the board of city commissioners for 
the purpose of supplying domestic gas, 
appellant then commenced installation 
of its lines and actually completed the 
installation before the Wichison Com- 
pany was able to complete its work. 
This witness testified that, although 
appellant was the first to complete its 
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installation, practically all of the 
residents in that district of the 
city made contracts with the Wichi- 
son Company for their domestic gas 
service. 

This bit of evidence would have 
been corroborated by some half dozen 
other witnesses had parties not stipu- 
lated that these proffered witnesses 
would have testified the same way as 
the one who was permitted to testify 
did. But one of the witnesses testified 
that he had been a resident of what is 
known as the Woodland avenue sec- 
tion in the northwestern part of 
Wichita for more than thirty years, 
and during that time efforts were 
made by himself and others to obtain 
gas service at their homes; that they 
were not able to procure such service 
until after Wichison Industrial Gas 
Company was given its franchise to 
furnish domestic gas and ran lines to 
the district pursuant to the direction 
of the city authorities. 

Evidence was also introduced show- 
ing that in one locality in the north- 
western part of the city, on Arkansas 
avenue near Twenty-First street, and 
one or two adjacent streets, residents 
had never been served with domestic 
gas by appellant or its predecessors, 
and that, at the direction of the city 
officials, the Wichison Company made 
the necessary installations and gave 
these residents domestic service. 

Evidence was also introduced show- 
ing that, in another section of Wich- 
ita, the southeastern part, the Sisters 
of St. Joseph had, for five years, been 
endeavoring to obtain gas service for 
their large institution located there, 
and that they were unable to obtain 
service from appellant company; that 
Wichison Industrial Gas Company 


P.U.R.1931B. 445 








ran a line to them, pursuant to direc- 
tion of the city officials and to an ordi- 
ance authorizing the use of the neces- 
sary streets; that, while the gas used 
by the Sisters was for commercial as 
distinguished from domestic purpose, 
domestic gas service, by reason of the 
installation of the line, became avail- 
able to the previously unserved resi- 
dents along the line. 

[6] None of these instances were 
denied or explained by the appellant. 
Can it be said that such a record pre- 
sents a total lack of evidence upon 
which to base the finding of public 
convenience? Here are instances 
where for many years a considerable 
number of the public had been unable 
to obtain gas service from appellant. 
Wichita is a growing thriving com- 
munity. The Commission had a right 
to presume that, with these many in- 
stances where public convenience had 
not been served by the Wichita Gas 
Company, many more would occur as 
the town grew and expanded. Appel- 
lant seems to have the notion that, as 
long as there was a plentiful supply of 
gas furnished by it at the burner tips 
to the consumers then on its mains, it 
had fully discharged its duty to the 
public. This is not the rule. As long 
as there were any substantial number 
of consumers of gas at Wichita who 
wanted gas and could not get it, the 
appellant was not meeting the public 
convenience, and the Commission was 
justified in finding that public con- 
venience required another company, 
when such a company presented itself 
ready to serve. The appellant argues 
that it is the province of the Public 
Utilities Commission to protect the 
utility under its jurisdiction from 
competition, urging that, since the 
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regulation takes the place of competi- 
tion and that since to have competing 
companies in such fields as the provid- 
ing of domestic gas necessarily entails 
a duplication of physical properties 
which must be extravagant and waste- 
ful, the Commission should protect the 
company which is already in the field 
from such a situation. The record of 
this case, however, shows that the 
Wichita Gas Company is bound by 
contract with another company to take 
its gas from this company at the city 
gate of Wichita at the rate of 40 cents 
per thousand cubic feet. It shows that 
this company is an interstate one, not 
under the jurisdiction of the Utilities 
Commission, and, as is well known by 
all who have followed the course of 
gas litigation in Kansas, its charges 
are entirely outside the power of the 
state to regulate. This company can- 
not say that its charges are so regu- 
lated by the Commission as to do away 
with the necessity for competition. It 
cannot say that the public convenierice 
has been served by it when there is a 
considerable number of people who 
were not able to get gas service until 
the Wichison Company entered the 
field. We think the rule applying to 
cases of this kind is very well stated 
by this court in the case of Kansas 
Gas & E. Co. v. Public Service Com- 
mission, 122 Kan. 462, P.U.R.1927A, 
562, 569, 251 Pac. 1097, 1099, when 
the court said: 

“Time and again this court, in con- 
sonance with the prevailing attitude of 
courts throughout the country, has de- 
clared that it will not substitute its 
judgment for that of some adminis- 
trative tribunal created by legislative 
authority for dealing with matters of 
nonjudicial character; and certainly 
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the question whether a competing gas 
company should be licensed to serve 
industrial plants in and around Wich- 
ita and Hutchinson is peculiarly a 


question for an official board to deter- 

mine and one with which a judicial 

tribunal should be slow to meddle.” 
The judgment is affirmed. 
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Technical Glass Company, Incorporated 


Southern Califeceia Gas Company 


[Decision No. 23328, Case No. 2938.] 


Reparation — Optional schedules. 


The refusal by a utility to serve a gas consumer at a rate which the latter 
has a right to elect under optional schedules subjects the utility to liability 


for reparation. 


[January 26, 1931.] 


igcomage by a commercial gas consumer against alleged 
excess charges of a gas utility; reparation ordered. 


APPEARANCES: H. M. Avey and 
V. O. Conaway, for complainant; L. 
T. Rice, for defendant. 


Carr, Commissioner: Technical 
Glass Company, Incorporated, by 
complaint filed on October 6, 1930, 
seeks to recover from Southern Cali- 
fornia Gas Company by way of repa- 
ration a considerable sum of money 
representing the difference between 
what it paid for surplus natural gas 
at the rate of 26 cents per thousand 
cubic feet under the company’s sched- 
ule A-7—“A” and what it would have 
paid for the same quantity of gas at 
a 15-cent rate under schedule A-13, 
now A-12-F, it being claimed that the 
gas company wrongfully and in viola- 


tion of its Rule 19 refused the request 
and demand of complainant for serv- 
ice under the lower schedule. 

A public hearing upon the com- 
plaint and answer was had on Janu- 
ary 20th and the case was submitted. 

Batchelder-Wilson Co. v. Southern 
California Gas Co. 35 Cal. R. C. R. 
132, P.U.R.1931B, 408, and A. J. 
Bayer Co. v. Los Angeles Gas & E. 
Corp. 35 Cal. R. C. R. 137, P.ULR. 
1931A, 526, both decided on August 
23, 1930, lay down the rules here ap- 
plicable. It was there held that a con- 
sumer has the right to elect the option- 
al schedule under which he should be 
served and that refusal by the com- 
pany to allow such election subjects it 
to liability for reparation. 
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Complainant, by preponderance of 
the evidence, established that in the 
fall of 1927 it requested service under 
the company’s schedule A-13, but 
without success. The company’s ver- 
sion was that the consumer had been 
persuaded to remain on the schedules 
then applied to his service on the 
grounds that his operation required 
the assurance of a gas supply afforded 
by those schedules, a theory in direct 
conflict with the testimony of Mr. 
Anderson and Mr. Rosenthal, respon- 
sible officers of the complainant, and 
who were together when the demand 
for the lower rate was made, as well 
as being somewhat inconsistent with 
the complainant’s conduct in forth- 
with installing oil burning equipment 
and greatly curtailing its natural gas 
consumption. 

After consideration of all the evi- 
dence I am of the opinion that the 
rates assessed and collected from the 
complainant for the period of two 
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years prior to the filing of the com- 
plaint were unlawful to the extent 
they exceeded 40 cents per thousand 
plus a readiness to serve charge of 
$15 for the first 300,000 cubic feet of 
gas (as to this service of limited in- 
dustrial gas there was no question pre- 
sented) and 15 cents per thousand 
for the balance, and that complainant 
is entitled to reparation with interest 
at 6 per cent per annum to this 
basis. 

The amount of reparation due is 
not of record. Complainants will sub- 
mit to defendant for verification a 
statement of the exact sum due, and 
upon the payment of reparation de- 
fendant will notify the Commission 
the amount thereof. Should it not be 
possible to reach an agreement as to 
the reparation award, the matter may 
be referred to the Commission for 
further attention and the entry of a 
supplemental order should such be 
necessary. [Order omitted. ] 
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State ex rel. and to Use of City of 


St. Louis 


Vv. 


Public Service Commission et al. 


[No. 29865.] 
(— Mo. —, 34 S. W. (2d) 507.) 


Valuation — Weight to be given measures of value — Reproduction cost. 
1. The stress or weight to be given the several factors that go to make 
up present fair value for public utility rate making depends upon the 
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circumstances disclosed by the evidence in the particular case, and the 
mere fact that the Commission may have placed “stress upon reproduction 
cost” does not necessarily invalidate its findings as to total fair value, 
p. 452. 


Appeal and review — Questions open on appeal — Points not made below. 
2. A contention by a party opposed to a street railway fare increase grant- 
ed by the Commission that such rates were in excess of the value of the 
service rendered, or would result in a decrease in patronage, cannot be 
considered when raised for the first time on an appeal from the Com- 
mission’s decision, p. 453. 


Valuation — Accrued depreciation — Deduction of balance in reserve. 
3. The action of the Commission, in refusing to deduct the balance in a 
depreciation reserve of a street railway company from the original cost 
appraisal of such property, to ascertain the original cost factor for rate- 
making purposes, was sustained on appeal, p. 454. 

Appeal and review — Failure to introduce evidence — Going concern value. 
4. A city opposing a street railway fare increase, but failing to offer any 
evidence before the Commission of the going concern value of the street 
railway company, although admitting the propriety of such an allowance, 
may not on appeal be heard to contend that the Commission’s allowance 
was excessive when the same was in fact less than the evidence of going 
concern value offered by the utility, p. 458. 

Appeal and review — Presumption favoring Commission findings. 
5. There is a strong presumption, in a rate proceeding, in favor of the 
conclusions reached by an experienced administrative body after a full 
hearing, p. 460. 

Valuation — Overheads — Promotion and consolidation expense. 
6. It is proper to allow for the elements of promotion and consolidation 
expenses in estimating the original cost of a utility’s property for rate 
making, p. 461 

Appeal and review — Questions open on appeal — Points not made below — 

Promotion and consolidation expense. 

7. A city opposing increased street railway fares, which conceded the 
propriety of an allowance in a certain amount for promotion and consoli- 
dation expense in ascertaining the original cost of a street railway’s prop- 
erty before the Commission, will not be heard on appeal to contend that 
no such allowance should be made, p. 461. 

Return — Percentage allowed — Street railway utility. 
8. Rates fixed by a Commission, which were calculated to yield a return 


of approximately 7.14 per cent on the fair value of a street railway’s 
property, were held on appeal not to be unreasonably high, p. 464. 


[October 14, 1930.] 


PPEAL by the state on relation of the city of St. Louis 

from a circuit county court judgment which sustained an 

order of the Public Service Commission granting increased 

fares to a street railway company; lower court and the Public 
Service Commission sustained. 
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APPEARANCES: Julius T. Muench, 
City Counselor, and Forrest G. Fer- 
ris, Jr., Associate City Counselor, 
both of St. Louis, for appellant; 
Lloyd H. Landau, of St. Louis, for 
St. Louis Public Service Commission ; 
D. D. McDonald and J. P. Painter, 
both of Jefferson City, for respond- 
ents. 


Atwoop, J.: For a concise pre- 
liminary statement of this case we are 
indebted to counsel for appellant, city 
of St. Louis, and quote from their 
statement as follows: 

“This is an appeal from the judg- 
ment of the circuit court of Cole 
county, entered on March 11, 1929, 
affirming, on certiorari, the report and 
order of the Public Service Commis- 
sion of Missouri, issued on June 20, 
1928, in consolidated cases Nos. 1457 
and 1736 (P.U.R.1928E, 419) en- 
titled ‘Re Petition of the United Rail- 
ways Company of St. Louis (Pe- 
tition for Allowance of Increase in 
Revenue), Case No. 1457,’ and ‘Re 
Petition of the United Railways 
Company of St. Louis for an in- 
crease of Fares on Petitioner’s Lines 
in St. Louis County, Case No. 
1736.’ 

“The Commission found the fair 
present value of the property of the 
St. Louis Public Service Company 
(successor to United Railways Com- 
pany of St. Louis, and hereinafter 
referred to as the ‘company’), as of 
January 1, 1927, to be $66,000,000, 
of which $63,500,000 represented the 
property used and useful in rendering 
service; and authorized an increase in 
the adult fare from 7 cents cash to 8 
cents cash. 

“This appeal challenges both the 
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valuation and the rate of fare as fixed 
by the Commission. 

“The Commission’s order of June 
20, 1928, supra, here complained of, 
is based upon the company’s amended 
application, filed with the Commission 
on April 9, 1927, praying for a 
straight 8-cent cash adult fare, and 
alleging, among other things: 

“That the value of the company’s 
used and useful property, exclusive of 
the Missouri Electric Railway Com- 
pany (not involved here), as of Jan- 
uary 1, 1919, was fixed by the Com- 
mission at $51,781,348; that the re- 
port of the Commission’s accountants 
filed April 2, 1927, shows that the 
total amount of the net expenditures 
made for additions and betterments 
to said property during the period 
January 1, 1919, to October 31, 1926, 
was $6,395,888.26; that all of said 
additions are used in the operation of 
the property; that the fair present 
value of the property is at least $75,- 
000,000, exclusive of nonoperating 
property ; that the present value is not 
equal to the sum of the value as estab- 
lished by the Commission as of date 
January 1, 1919, plus the expenditures 
for additions since said date, but that 
the present value must be obtained in 
accordance with the rules of law as 
announced in the decisions of the Su- 
preme Court of the United States, 
namely, the investment in the prop- 
erty, the amount expended in per- 
manent improvements, the present 
value of the land, the cost of con- 
structing the plant at such prevailing 
prices of materials and labor as are 
likely to remain at the same level for 
a reasonable period of time, less de- 
duction from said reproduction cost 
for depreciation, as determined by ac- 


450 











ixed 


lune 
of, 
ided 


sion 


and 








tual inspection, plus a fair allowance 
for going value, working capital, con- 
solidation, promotion, and financing. 

“The application further states that 
the net income available for return in 
1926 was equal to but 3.31 per cent 
on the claimed value of at least $75,- 
000,000, and only 4.27 per cent on the 
value as determined by the Commis- 
sion as of January 1, 1919, plus the 
net additions since (a total value of 
approximately $58,000,000) ; that the 
added revenue under the proposed in- 
creased fare would yield no more than 
$2,000,000 additional, or an annual 
return of 6 per cent on $75,000,000. 

“Tt is further alleged that the com- 
pany was entitled to an annual net 
return of 8 per cent. 

“Pending an investigation and de- 
cision, the city suggested that if the 
Commission believed in all fairness 
that there was any necessity for a 
temporary change in fare, it might so 
order, and, accordingly, on June 25, 
1927, the Commission issued an order 
providing for a temporary 8-cent cash 
fare, two tokens for 15 cents, for a 
6-month period, and fixed the value 
for this period at $52,024,192. 

“On April 22, 1927, the city filed 
its answer and protest to the com- 
pany’s amended application of April 
9, 1927, denying generally the Com- 
pany’s allegations. Certain portions 
of said answer were directed to the 
situation as it then existed, namely, 
the receivership, and, since the com- 
pany was subsequently reorganized, 
are not pertinent here. The city’s 
conclusion was that the fair value of 
the used and useful property, as shown 
by the evidence is $53,000,000. 

“Both the city and the company, in 
presenting their case to the Commis- 
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sion, were in substantial accord as to 
the general valuation theory to be fol- 
lowed. The company’s theory of the 
case is set out in paragraph 10 of its 
amended application, wherein it is 
stated that fair value is to be ascer- 
tained from the investment in the 
property, the amount expended in per- 
manent improvements, the present 
value of the land, the cost of con- 
structing the plant under such prevail- 
ing prices and wages as are likely to 
remain at the same level for a reason- 
able period in the immediate future, 
less a deduction from reproduction 
cost for actual, existing depreciation, 
ascertained by inspection, plus a fair 
allowance for going value, working 
capital, consolidation, promotion, and 
financing. 

“The city disallowed any cost of 
financing as a matter of law, and does 
not confine its ascertainment of de- 
preciation to a physical inspection 
only, as is made clear in this statement 
of facts under ‘Accrued Deprecia- 
tion.’ Otherwise, there is no material 
disagreement as to the general valua- 
tion theory upon which the case was 
tried. 

“The city and the company are not 
in agreement, however, as to the 
weight to be accorded these various 
elements of value, particularly orig- 
inal and reproduction cost new, less 
depreciation.” 

The record and statements present- 
ed by counsel are too long to be re- 
viewed generally in this opinion, but, 
in ruling appellant’s assignment of 
errors and points urged, we shall en- 
deavor to state the pertinent facts. 

The first point stated in appellant’s 
brief is in the nature of a general 
definition of fair value. It reads thus: 
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’ “The ascertainment of fair present 
value is not controlled by artificial 
rules. It is a reasonable judgment, 
having its basis in the proper con- 
sideration of all material facts.” 

In arguing this point, counsel for 
appellant content themselves with cita- 
tion of supporting authorities and the 
further comment that “both the Com- 
mission and the company recognize 
and plead this rule of law, but our 
complaint here is that the Commission 
(1) failed to follow it, and gave 
undue weight in its findings to repro- 
duction cost, and (2) ignored the re- 
lation of value to earnings.” 

Appellant’s second point deals with 
the first specification of complaint 
above noted, and counsel thus speak 
of the relation of fair present value 
to original and reproduction costs: 
“In ascertaining fair present value, 
both original cost and reproduction 
cost must be considered and given 
weight, and neither original cost nor 
cost of reproduction is the only factor, 
or the controlling factor, in arriving 
at fair present value.” 

As a general statement of law this 
is supported by the weight of author- 
ity. Smyth v. Ames (1898) 169 U. 
S. 466, 546, 42 L. ed. 819, 18 Sup. 
Ct. Rep. 418; Georgia R. & Power 
Co. v. Georgia R. Commission, 262 
U. S. 625, 67 L. ed. 1144, PU.R. 
1923D, 1, 43 Sup. Ct. Rep. 680; 
Standard Oil Co. v. Southern P. Co. 
(1925) 268 U. S. 146, 156, 69 L. ed. 
890, 45 Sup. Ct. Rep. 465; San Diego 
Land & Town Co. v. Jasper (1903) 
189 U. S. 439, 442, 47 L. ed. 892, 23 
Sup. Ct. Rep. 571; St. Louis & O’Fal- 
lon R. Co. v. United States, 279 U. S. 
461, 73 L. ed. 798, P.U.R.1929C, 
161, 49 Sup. Ct. Rep. 384. But a 
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proper understanding of the state- 
ment may not be had without some 
elaboration. 

[1] The “fair value” rule, as orig- 
inally announced in Smyth v. Ames, 
supra, requires that consideration be 
given to (1) original cost of construc- 
tion; (2) amount expended in per- 
manent improvements; (3) amount 
and market value of bonds and stock; 
(4) present cost of construction; (5) 
probable earning capacity under rates 
prescribed; and (6) operating ex- 
penses. In the same connection it was 
also made plain that this list of mat- 
ters for consideration was not intend- 
ed to be all-inclusive or to exclude 
other relevant evidence as to value. 
Later decisions have brought other 
factors into prominence, such as (7) 
accrued depreciation (Knoxville v. 
Knoxville Water Co. (1909) 212 U. 
S. 1, 10, 53 L. ed. 371, 29 Sup. Ct. 
Rep. 148); (8) market value of land 
(Minnesota Rate Cases (1913) 230 
U. S. 352, 450-456, 57 L. ed. 1511, 
33 Sup. Ct. Rep. 729, 48 L.R.A. 
(N.S.) 1151, Ann. Cas. 1916A, 18) ; 
(9) working capital, and (10) going 
concern value (McCardle v. Indian- 
apolis Water Co. (1926) 272 U. S. 
400, 412, 414, 71 L. ed. 154, P.U.R. 
1927A, 15, 47 Sup. Ct. Rep. 144); 
and (11) future costs of construction 
(Galveston Electric Co. v. Galveston, 
258 U. S. 388, 397, 398, 66 L. ed. 
678, P.U.R.1922D, 159, 42 Sup. Ct. 
Rep. 351). We have recently re- 
viewed some of the leading cases in 
State ex rel. St. Joseph v. Public Serv- 
ice Commission (Mo.) P.U.R.1930E, 
337, 30 S. W. (2d) 8. While the Su- 
preme Court of the United States has 
consistently adhered to the principle 
announced in Smyth v. Ames, supra, 
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that all matters for consideration are 
to be given such weight as may be 
“just and right” in each case, yet it 
has never attempted to circumscribe 
the honest judgment of the regulatory 
body by hard and fast formulas on the 
weight to be given any particular 
character of evidence. All competent 
evidence must be received and given 
such weight as under the circum- 
stances of the case is just and right. 
Naturally this rule does not satisfy 
those who advocate any particular 
factor as always dominant in the de- 
termination of “fair value,” or those 
who would arbitrarily adopt a rule of 
thumb in order to escape the arduous 
task of weighing the evidence, yet it 
is essentially the same rule that gov- 
erns the receiving and weighing of 
evidence in any litigation. It follows 
that the stress or weight to be given 
the several factors that go to make up 
fair present value depends upon the 
circumstances disclosed by the evi- 
dence in the particular case. Some- 
times the original cost less deprecia- 
tion is a fair measure of the present 
value, and in such case it would be 
just and right to stress this factor. 
On the other hand, as the Supreme 
Court of the United States said in 
McCardle v. Indianapolis Water Co. 
supra, under the conditions there in 
evidence “the present value of lands 
plus the present cost of constructing 
the plant, less depreciation, if any, is 
a fair measure of the value of the 
physical elements of the property.” 
Also, it may be that in one case a 
valuation for taxation purposes is im- 
portant evidence of value (San Diego 
Land & Town Co. v. Jasper, supra), 
while under the facts appearing in an- 
other case (Willcox v. Consolidated 


Gas Co. (1909) 212 U. S. 19, 51, 52, 
53 L. ed. 382, 29 Sup. Ct. Rep. 192, 
48 L.R.A.(N.S.) 1134, 15 Ann. Cas. 
1034), such valuation should have 
little or no weight. 

The gist of appellant’s complaint 
under this head is that “the Commis- 
sion did put stress upon reproduction 
cost.” Under the doctrine above 
stated, this assertion, even if conceded, 
is insufficient to condemn the fair 
value found as not “just and right.” 
The only supporting suggestion 
offered by counsel for appellant is that 
the Commission’s own finding of fair 
value is “97.7 per cent of its own 
finding of reproduction cost new less 
depreciation.” A résumé of the Com- 
mission’s findings here pertinent as to 
operating property, shown by its re- 
port, is as follows: 

Original cost of physical proper- 

ty, other than land .......... $49,355,565 
Reproduction cost of physical 

property, other than land, Jan- 

uary 1, 1927, less depreciation 55,044,457 


Right of way and other lands 
(present fair normal market 


ED -cncakbestevoutwedsseees 4,700,000 
Franchises (actually spent) .... 208,522 
Materials and supplies .......... 1,442,164 
Cash working capital ........... 00,000 
Going concern value ........... 3,000,000 


The Commission’s finding of repro- 
duction new less depreciation was 
$64,995,143, which is the sum total 
of all of the above amounts except 
the first, and its finding of the fair 
present value of all property devoted 
to public service was $63,500,000. It 
is evident that the Commission gave 
practical consideration and substantial 
weight to the factor of original cost, 
and we cannot on a mere mathematical 
comparison arbitrarily say that undue 
weight was given to the factor of re- 
production cost less depreciation. 

[2] Counsel for appellant next pre- 
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sent the second specification above 
noted, to wit, that the Commission 
“fgnored the relation of value to earn- 
ings.” The exact point is thus stated: 
“Rates which in themselves are either 
so high as to cause a decrease in pat- 
ronage, or are in excess of the value 
of the service rendered, are unreason- 
able, and a valuation which necessi- 
tates the collection of such rates in 
order to pay a theoretical return, is 
economically unsound and contrary to 
the accepted rules of valuation.” 

We have carefully examined appel- 
lant’s assignments of errors, its mo- 
tion for a new trial filed in the circuit 
court, and its application for a rehear- 
ing presented to the Commission, and 
find that the proposition thus ad- 
vanced was raised for the first time 
in appellant’s printed brief under the 
head of “Points and Authorities.”’ 
Section 10521, Rev. Stat. 1919, re- 
lating to application for rehearing be- 
fore the Commission, reads thus: 
“Such application shall set forth spe- 
cifically the ground or grounds on 
which the applicant considers said 
order or decision to be unlawful, un- 
just, or unreasonable.” We have re- 
peatedly held that such a belated 
specification of error will not be con- 
sidered on appeal. Lusk v. Public 
Service Commission, 277 Mo. 264, 
272, 273, P.U.R.1919D, 185, 210 S. 
W. 72; State ex rel. Missouri P. R. 
Co. v. Atkinson, 269 Mo. 634, 647, 
P.U.R.1917C, 971, 192 S. W. 86, 
L.R.A.1918A, 46, Ann. Cas. 1917E, 
987; Maplegreen Realty Co. v. Mis- 
sissippi Valley Trust Co. (1911) 237 
Mo. 350, 362, 363, 141 S. W. 621. 

[3] Counsel for appellant also in- 
sist that “the net balance in deprecia- 
tion reserve account should be deduct- 
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ed from original cost.” From its esti- 
mate of $55,845,678 to cover total 
original cost of operating property, 
the city deducted $8,469,730, which 
represented the balance in the depre- 
ciation reserve fund. The company 
and the Commission made no such 
deduction from their respective esti- 
mates of original cost. The question 
thus raised is relevant, in view of the 
fact that original cost is one of the 
factors to be considered in fixing the 
fair present value. In support of their 
contention that such deduction should 
have been made, counsel for the city 
cite Home Teleph. Co. v. Carthage 
(1911) 235 Mo. 644, 139 S. W. 547, 
48 L.R.A.(N.S.) 1055, 1061, Ann. 
Cas. 1912D, 301; Brooklyn Borough 
Gas Co. v. Public Service Commis- 
sion (N. Y. Sup. Ct.) P.U.R.1918F, 
335, 351, 352; Louisiana R. Commis- 
sion v. Cumberland Teleph. & Teleg. 
Co. (1909) 212 U. S. 414, 53 L. ed. 
577, 29 Sup. Ct. Rep. 357; People ex 
rel. Adirondack Power & Light Corp. 
v. Public Service Commission (1922) 
200 App. Div. 268, 193 N. Y. Supp. 
186, 191, 192; Re Brookfield Electric 
Light Co. (1920) 9 Mo. P. S.C. R. 
387, 406. 

No such question was presented in 
Home Teleph. Co. v. Carthage, supra. 
The propriety of creating a deprecia- 
tion reserve was expressly recognized 
by the court, but there was evidence 
that for two years prior to the time 
the case was tried $5,000 a year had 
been set apart out of the earnings as 
a depreciation fund against which no 
item of expense had ever been 
charged, and yet the plant was valued 
as new. Calling attention to the in- 
consistency of such a theory persis- 
tently adhered to, the court said (su- 
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pra, at p. 666 of 235 Mo.): “It is 
obvious that upon that theory a time 
would be reached when the deprecia- 
tion fund would amount to almost the 
total value of the plant, and yet, in 
determining the reasonableness of the 
rates, the plant, which theoretically 
would be the victim of almost com- 
plete ‘invisible rot,’ would be valued 
as new in determining ‘the reasonable 
value of the property at the time it is 
being used for the public,’ while no 
corresponding credit would be given 
for the depreciation fund on hand.” 

However, this is far from saying 
that original cost, considered only as 
a factor in arriving at fair present 
value for rate-making purposes, must 
be diminished by the amount of de- 
preciation reserve. 

In the Brooklyn Borough Gas Com- 
pany Case, supra, the company did 
not introduce any evidence as to ac- 
crued depreciation, and conceded that 
it should not be allowed to include its 
depreciation reserve fund in _ the 
amount on which it was entitled to 
earn a fair return. Consequently the 
referee said (supra, at p. 352 of 
P.U.R.1918F): “The amount of the 
depreciation reserve has not been held 
in a separate fund, but has been in- 
vested in the plant and business, and 
the assets in which the depreciation 
reserve is invested are embraced in 
those which have been valued for the 
purpose of determining the rate base. 
Plaintiff thus has credit for all the 
property it uses in the public service, 
and there is simply deducted the 
amount of its own estimate of the ac- 
crued depreciation in its plant, which 
is the equivalent of its reserve main- 
tained by collections from consumers.” 
Thus, by consent, the amount of de- 
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preciation reserve was deducted in 
lieu of accrued depreciation regarding 
which there was no satisfactory evi- 
dence, but the opinion lends no sup- 
port to appellant’s above contention. 

In the Adirondack Case, supra, 
original cost was treated as the con- 
trolling element. The evidence showed 
that a depreciation reserve of $300,- 
000 had been invested, not in “going 
repairs or replacement,” but in “ex- 
tensions and betterments.” In arriv- 
ing at the fair present value, this 
amount was deducted on the theory 
that “it should not be used as a basis 
for increased rates.” This theory 
finds support in Louisiana R. Com- 
mission v. Cumberland Teleph. & 
Teleg. Co. supra, at p. 424 of 212 U. 
S. also cited by appellant, as follows: 
“That it was right to raise more 
money to pay for depreciation than 
was actually disbursed for the particu- 
lar year there can be no doubt, for a 
reserve is necessary in any business 
of this kind, and so it might accumu- 
late; but to raise more than money 
enough for the purpose, and place the 
balance to the credit of capital upon 
which to pay dividends, cannot be 
proper treatment.” 

This holding is not in point, not 
only because it has no application to 
deduction of depreciation reserve from 
original cost, but because there was 
no evidence in the instant case that 
any part of the depreciation reserve 
was placed to the credit of capital. 
The balance in the depreciation re- 
serve account as of January 1, 1919, 
was $2,286,631. Thereafter the com- 
pany was allowed to place $1,500,000 
a year in this account. The com- 
pany’s books showed that this account 
increased to $7,551,767 as of Decem- 
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ber 31, 1926, which amount was ad- 
justed by the Commission’s account- 
ants to $8,469,709.56. In their brief, 
counsel for appellant state that “‘com- 
pany witness Perkins testified that this 
$8,000,000 net balance in the com- 
pany’s reserve fund had been invested 
in the property.”” While Mr. Perkins 
did say, “We haven’t all that money 
actually on hand,” it does not appear 
that it was invested in the property or 
in any sense made a part of the rate 
base. On the contrary, Mr. Perkins 
explained the company’s handling of 
the depreciation reserve account thus: 

“When we take a car entirely out 
of service and destroy its body, there 
is a certain amount of salvage that we 
make use of for other purposes. We 
take the glass out of the windows; 
take out the lights and other parts, 
including motors, trucks, etc. When 
we think the car is no longer service- 
able, we burn the body and save the 
steel scrap, etc., that is salvaged. Then 
the value of the car that is destroyed 
is charged out against the deprecia- 
tion reserve, and the new car takes its 
place. It is then credited to capital 
account. That is the process as pro- 
vided for by the classification of ac- 
counts by which we are guided. 

“The amounts charged against the 
depreciation reserve for the last few 
years are as follows: In 1919, $894,- 
233.64; 1920, $890,313.64; 1921, 
$1,371,941.24; 1922, $871,833.42; 
1923, $788,998.34; 1924, $769,240.- 
42; 1925, $789,532.92; 1926, $659,- 
426.58. 

“When we reconstruct outright a 
stretch of track, or a considerable 
stretch of track, we charge the actual 
replacement cost of the track as it was 
to the reserve, and the cost of the im- 
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provement of the track, such as 
greater weight of rail, etc., to ad- 
ditions and betterments; but when a 
car is destroyed, that car, according to 
the classification of accounts, is simply 
charged outright to the depreciation 
reserve. . 

“The receiver has been placing 
$1,500,000 a year in the depreciation 
reserve. We haven’t set this aside 
into an actual separate cash pocket. 
We have made a bookkeeping entry 
of that amount, and that amount is 
charged as a liability.” 

The evidence amply justified the 
Commission’s finding that the com- 
pany had spread its retirements in the 
proper manner, and that the property 
had been efficiently operated. 

In the Brookfield Electric Light 
Company Case, last above cited by ap- 
pellant, the unused balance in the de- 
preciation reserve was deducted from 
original cost in arriving at a sum 
“which might be considered another 
measure of the fair present value.” 
However, no supporting authority is 
cited, and we have been unable to find 
any. In this respect the case is con- 
trary to a previous announcement of 
the Missouri Public Service Commis- 
sion (Charleston Commercial Club 
v. Missouri Pub. Utilities Co. 2 Mo. 
P. &. C. &. 31, 323, P.UR.ISC, 
1017), and was not subsequently fol- 
lowed. 

Appellant’s entire argument under 
this head proceeds on the theory that 
the company’s investment represented 
by original cost is diminished by the 
accumulation of a depreciation reserve 
account. As well said in Whitten- 
Wilcox, Valuation of Public Service 
Corporations (2d Ed. 1928) p. 1720: 
“Tt is clear that the amount of original 
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investment devoted to public service 
is undiminished by the accumulation 
of a reserve unless the reserve is 
turned over to the investors as free 
capital to use as they please.” Such 
was not done in this case. For a 
number of years the company was 
permitted to set aside $1,500,000 a 
year to this account, but it was re- 
quired to show, as at this hearing, that 
the property was efficiently maintained 
and this fund properly used to meet 
property retirements and _ furnish 
necessary replacements. An annual 
depreciation reserve account differs 
from actual accrued depreciation, in 
that the former is an estimate looking 
to the future while the latter is a de- 
termination of what has occurred in 
the past. If both could be ascertained 
with absolute accuracy, at the end of 
the life of the property each would 
equal the other. In practice they are 
never the same at any given time dur- 
ing the life of the property. The de- 
preciation reserve is laid up against 
an estimated impending retirement of 
property devoted to public service 
when it no longer efficiently serves 
that purpose and necessarily implies 
an available balance, which generally 
speaking, and in this case, is a matter 
of bookkeeping and not a sum im- 
pounded or turned over to the utility 
for use without regard to the purpose 
for which its collection was author- 
ized. Even an excessive accumulated 
depreciation reserve cannot be drawn 
upon to piece out a rate otherwise con- 
fiscatory (Public Utility Comrs. v. 
New York Teleph. Co. 271 U. S. 23, 
31, 70 L. ed. 808, P.U.R.1926C, 740, 
46 Sup. Ct. Rep. 363), and the man- 
ner in which money collected for de- 
preciation reserve is employed pend- 
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ing its actual application to retire- 
ments is not necessarily a hardship to 
the consumer unless it is used to work 
a duplication in the rate base. The 
amount of the annual depreciation 
charge to make up this reserve is a 
question of fact. Georgia R. & Power 
Co. v. Georgia R. Commission, 262 
U. S. 625, 633, 67 L. ed. 1144, P.U.R. 
1923D, 1, 43 Sup. Ct. Rep. 680. In 
this case at the hearing in question it 
was reduced from $1,500,000 to 
$800,000 a year. In arriving at the 
factor of reproduction cost new, the 
Commission deducted actual accrued 
depreciation to the extent of 25 per 
cent, exceeding by far the amount of 
the depreciation reserve balance. To 
deduct the depreciation reserve balance 
from original cost would be to destroy 
the identity of that factor. The result 
would not be original cost. In the 
foregoing assignment of error appli- 
cant has invoked an unauthorized pro- 
cedure to remedy an evil not shown 
to exist. The assignment is over- 
ruled. 

Appellant’s fifth point deals with 
the subject of accrued depreciation. 
The Commission adopted the city’s 
theory, but allowed only 25 per cent 
actual accrued depreciation, whereas 
the city contended for 29 per cent. 
The company insisted that the same 
property had depreciated only 16 per 
cent. Appellant quotes at length from 
the conclusions embraced in the Com- 
mission’s report wherein the physical 
inspection of the property by some of 
the company’s witnesses is character- 
ized as superficial, and from this con- 
cludes that the Commission “failed to 
give sufficient weight to the city’s tes- 
timony.” The result reached by the 
Commission shows that it gave great 












weight to the city’s testimony, al- 
though the Commission’s report also 
stated that “the city’s testimony, 
shows that a portion of the property 
was not seen or inspected by it.” On 
the record presented, we find no merit 
in this assignment. 

Counsel for appellant next say that 
in arriving at a fair value the Com- 
mission “entirely ignored the fact that 
the future price trend or level of prices 
is decidedly downward, all of which 
was demonstrated both by the com- 
pany’s exhibits (Nos. 3, 3A, and 3B) 
and by the city’s uncontradicted testi- 
mony.” Mr. Doyne, testifying for 
the city, did say that for the past few 
years there had been a gradual de- 
crease and that “the trend is gradual- 
ly coming down,” but the city’s ex- 
hibit 9a shows little deviation from a 
comparative level in construction costs 
for 1923, 1924, 1925, and 1926. We 
have also carefully examined the 
other exhibits above mentioned, and 
find that, instead of showing a “de- 
cidedly downward” trend in construc- 
tion costs, they indicate no sharp rises 
or declines for the last several years 
shown, and present a comparatively 
level plateau of prices. It does not 
appear that the Commission failed to 
make “an honest and intelligent fore- 
cast of probable future values” upon 
a view of all the relevant circum- 
stances, as required in such cases. 
Missouri ex rel. Southwestern Bell 
Teleph. Co. v. Public Service Com- 
mission, 262 U. S. 276, 288, 67 L. 
ed. 981, P.U.R.1923C, 193, 43 Sup. 
Ct. Rep. 544, 31 A.L.R. 807. 

[4] Appellant also complains be- 
cause the Commission in this case al- 
lowed $3,000,000 for going value. 
This element is defined in the Com- 
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mission’s report as “an added allow- 
ance for the fact that a property with 
its business attached and in success- 
ful operation, has a greater value than 
the same property ready to operate, 
but not operating, and without any at- 
tached business.” (P.U.R.1928E, at 
p. 466.) The company claimed an 
allowance of $2,500,000 as going 
value in its original cost appraisal, and 
$8,700,000 in its reproduction cost ap- 
praisal. The city estimated $2,500,- 
000 for total going value, which was 
the amount allowed in the 1919 case. 
It offered no evidence on the subject, 
but now insists that the amount al- 
lowed is excessive by at least $500,- 
000. The only evidence offered was 
by the company, and it tended to sup- 
port a sum largely in excess of the 
amount allowed. The city, having 
conceded the propriety of allowing 
something for going value, is in no 
position to complain because the Com- 
mission finally allowed less than the 
evidence warranted. Westinghouse 
Electric & Mfg. Co. v. Denver Tram- 
way Co. (1924) (D. C.) 3 F. (2d) 
285, 298, P.U.R.1925B, 156. 

Appellant’s next point is covered by 
the following assignment of error: 
“The court erred in affirming the 
Commission’s finding that the fair 
present value of the used and useful 
land is $4,700,000, it appearing from 
the evidence that the value of said land 
does not exceed $3,194,518.” 

It is said that, while accepting the 
city’s theory that “the value of the 
utility’s land is its fair market value, 
without the addition of hypothetical 
costs, as measured by the fair average 
of the normal market value of land in 
the vicinity having a similar charac- 
ter,” indicated in the Minnesota Rate 
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Cases (1913) 230 U. S. 352, 455, 57 
L. ed. 1511, 33 Sup. Ct. Rep. 729, 
48 L.R.A.(N.S.) 1151, Ann. Cas. 
1916A, 18, it “gives weight to the 
utility’s estimates and rejects, in part, 
those made by the city.” 

The following tabulation presents 
a comparison of the valuations of used 
and useful land (practically the same 
tracts) both in the 1919 case and in 
the present case: 


1919 Valuation 
Company Commission 


Operating land ...... $3,809,601 $2,672,209 
1927 Valuation 
Company City Commission 
Operating 


land .. $5,720,218 $3,194,518 $4,700,000 


The Commission’s own approach is 
indicated in the conclusions stated in 
its report in so far as they relate to 
right of way appraisals, from which 
we quote as follows: 

“Two different sets of facts and as- 
sumptions result in two rather widely 
varying estimates by the city and the 
company with respect to the value of 
the right of way of the latter as of 
January 1, 1927. The difference in 
the basic facts is the outcome of ex- 
pressed differences of opinion as to 
the market value of land adjoining 
and contiguous to the right of way 
of the company. Both the city and 
the company claim to have appraised 
this adjoining and contiguous land on 
the basis of its market value for ordi- 
nary community purposes, disregard- 
ing the special use to which the land 
is or may be put, and disregarding 
also consequential damages, costs to 
acquire, and excess costs of any other 
nature. Differences in assumptions 
by the city and the company, which 
lead to further disparity in the final 


figures reached for the value of right 
of way, may be summed up as fol- 
lows: 

“The company has determined from 
the appraisal figures placed on adja- 
cent and contiguous lands, the average 
unit value of such lands, and has ap- 
plied to its right of way holdings the 
average unit values as indicated by 
the unit value determination of simi- 
larly situated adjoining and con- 
tiguous land. 

“The city, on the other hand, has 
assumed that where the right of way 
adjoins the rear end of property, the 
unit value to be assigned to the right 
of way area is the average value for 
the rear portion of the lot, and where 
the right of way is along the front of 
a lot, the city has applied to the right 
of way area in that particular section 
or zone, the average unit value assign- 
able to the front portion of the lot. 


“The right of way holdings of the 
St. Louis Public Service Company 
(formerly United Railways Company 
of St. Louis), in the city of St. Louis, 
are of three general types. (1) Strips 
along the street frontage of public 
property, bordered on one side by a 
public street or highway, and abutted 
on the other side by property of a 
private or special public character, 
such as the right of way of the Mar- 
ket line, along the southerly boundary 
of Forest Park in St. Louis. (2) 
Right of way, consisting of a reserve 
strip in the center of a public street or 
highway. (3) Right of way bordered 
on one or both sides by interior or 
rear lot property, or a private or pub- 
lic alley. 

“Right of way holdings falling 
under types 1 and 2 will, under the 
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city’s theory of right of way appraise- 
ment, take on unit values in excess of 
the average unit value of similar and 
adjacent land. Right of way which 
may be classed as type 3 will, under 
the city’s theory, for the most part, 
perhaps, take on unit values less than 
the average unit values of adjacent 
lands. The Hodiamount right of way 
partakes of the nature of both types 
1 and 3. 

“The right of way of the company 
located outside of the city of St. 
Louis, partakes of much the same gen- 
eral character as the right of way 
within the city. There is, of course, 
a considerable amount of right of way 
in St. Louis county, which extends 
through unplatted lands. 

“In the absence of opinion based on 
personal knowledge as to the fair mar- 
ket value of the lands owned by the 
company, and being almost without 
means by which values may be an- 
alyzed and recalculated, the Commis- 
sion is forced to base its judgment as 
to land values on the testimony offered 
in the case, and an impartial weighing 
of the evidence before it. 

“There are certain rules the Com- 
mission must keep in mind in its de- 
termination of land values. 

“Our courts have said companies 
are entitled to a reasonable share in 
the prosperity of a community, and 
that lands must be included at their 
increased value; that this increase, so 
allowed, cannot be more than the fair 
average of the normal market value 
of land in the vicinity having a simi- 
lar character; that the use of multi- 
pliers, or otherwise, to cover hypo- 
thetical outlays cannot be considered, 
and that it is error to base estimates 
of value of right of way and other 
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lands upon the so-called ‘railway 
value’ of property. (See Minnesota 
Rate Cases (1913) 230 U. S. 352, 57 
L. ed. 1511, 33 Sup. Ct. Rep. 729, 
48 L.R.A.(N.S.) 1151, Ann. Cas. 
1916A, 18.)” (P.U.R.1928E, at p. 
460.) 

The Commission then expressed its 
approval of the city’s “rear lot” or 
“front lot” theory of appraisal of 
right of way, and its disapproval of 
assuming “an average sized lot to 
which shall be applied front foot 
values of lots varying in depth,” as 
well as its disapproval of the use of 
the selling price of a lot acquired for 
some special purpose as a measure of 
value, and other unspecified methods 
and theories or arriving at land values 
indicated by some of the company’s 
witnesses. 

[5] Apart from the company’s 
methods and theories of valuation 
which were criticized by the Commis- 
sion and the city, and independent of 
the propriety of the Commission’s ac- 
tion in treating as nonoperating land 
certain tracts valued by the company 
at $426,411 although conceded to have 
been in use on January 1, 1927, was 
the Commission’s duty to weigh all 
the competent evidence. We cannot 
say from the record presented that the 
Commission did not properly perform 
this duty, and the fact that it may 
have rejected in part some of the 
city’s estimates does not necessarily 
impeach the Commission’s finding. In 
a question of rate making there is a 
strong presumption in favor of the 
conclusions reached by an experienced 
administrative body after a full hear- 
ing (Darnell v. Edwards, 244 U. S. 
564, 569, 61 L. ed. 1317, P.U.R. 
1917F, 64, 37 Sup. Ct. Rep. 701), 
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and in this case there was ample evi- 
dence to support the Commission’s 
finding. 

[6, 7] Appellant also asserts that 
“the Commission erred in its findings 
of value to the extent that it included 
therein, as a part of the original cost, 
$2,700,000 for promotion and con- 
solidation, it appearing from the evi- 
dence, and upon any _ reasonable 
theory, that such allowance should not 
exceed $2,000,000.” 

The city’s estimate for promotion 
and consolidation was $2,000,000, in- 
cluded in its original cost estimate. 
It offered no supporting evidence. In 
the 1919 case, the Commission found 
$2,700,000 to be a fair allowance for 
promotion, consolidation, and financ- 
ing. In the present case the city ar- 
rived at the sum of $2,000,000 by 
deducting $700,000, from the $2,700,- 
000 allowed in 1919, being its own 
estimate of the part then allowed for 
financing. The company’s estimates 
for promotion and financing were 
$2,700,000 included in original cost, 
and $2,090,000 for promotion, and 
$4,180,000 for financing, both includ- 
ed in reproduction cost. Company 
witnesses testified that an amount 
equivalent to 2 to 2} per cent of the 
value of the property was necessary 
for promotion and 5 per cent for 
financing. The Commission’s allow- 
ance of $2,700,000 for promotion and 
consolidation in its estimate of orig- 
inal cost is thus referred to in its re- 
port: 

“The original cost of this property 
contains without doubt some costs in- 
curred in connection with the promo- 
tion and consolidation of the proper- 
ties. 

“The Commission in its report and 
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order in this case decided June 4, 1923 
(i3 Me. FP. S.C. R. Sk, POE. 
1923D, 759) found it impossible to 
determine the actual amounts of such 
costs, but from a study of the history 
of the property, the Commission con- 
cluded that $2,700,000 was a reason- 
able allowance for promotion, financ- 
ing, and consolidation costs. 

“The testimony at that time showed 
that the present car rider had been 
greatly benefited by the numerous con- 
solidations that had been effected. 

“This Commission has expressed 
its position relative to costs and 
financing in a number of cases. Bond 
discount and commissions, in so far 
as they are a part of interest during 
construction, are properly chargeable 
to capital account, but beyond that, 
the cost of financing, or of assembling 
capital should not be included in a 
valuation for rate-making purposes. - 
See Aluminum Goods Mfg. Co. v. 
Laclede Gas Light Co. and citations 
therein (16 Mo. P. S. C. R. 114, 
P.U.R.1927B, 1). 

“There is no way of determining 
how the sum of $2,700,000 was de- 
termined but this Commission is of 
the opinion after a careful review of 
the evidence, that the amount of this 
item should not be disturbed and that 
said amount of $2,700,000 is allowed 
for costs of promotion and consolida- 
tion.” (P.U.R.1928E, at p. 454.) 

Promotion and consolidation ex- 
penses may be allowed in actual cost 
but not in reproduction cost estimates. 
Whitten-Wilcox, Valuation of Public 
Service Corporations (2d Ed.) pp. 
1086, 1091; Aluminum Goods Mfg. 
Co. v. Laclede Gaslight Co. (1926) 
16 Mo. P. S. C. R. 114, 170, 171, 
P.U.R.1927B, 1. Appellant concedes 











the propriety of so allowing $2,000,- 
000, but contends that the evidence 
does not support an allowance of $2,- 
700,000. While, as stated by the 
Commission in its report, there is no 
way of determining how the sum of 
$2,700,000 was arrived at in the 1919 
case, yet, in deciding in this case that 
the same amount should be allowed 
for costs of promotion and consolida- 
tion, it might well have applied the 
evidence at hand authorizing a com- 
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inal cost. Furthermore, the city hav- 
ing conceded the propriety of allow- 
ing $2,000,000 therefor in the orig- 
inal cost estimate, will not now be 
heard to contend that no allowance 
should be made. 

Appellant’s next point relates to the 
Commission’s allowance for construc- 
tion overhead costs. Allowances made 
for this element in the various cost 
estimates of operating property ap- 
pear as follows: 


Original Cost 


Undistributed construction costs 


+» $4,740,000 


eeeresevees 


Commission 
$5,216,166 


Company 

$5,193,688 
(exclusive of over- 
heads on retrials 
and additions since 
1919 which are in- 
cluded in other 
totals) 


City 


Reproduction Cost 


Undistributed construction costs ............. 


putation of 24 per cent on $46,655,- 
565, its estimate of the total cost of 
fixed physical property, other than 
land, as of January 1, 1927, to cover 
promotion expense, and concluded 
that the remainder of the $2,700,000 
would not more than equal the con- 
solidation expense included in the 
1919 estimate; the Commission’s re- 
port in that case (13 Mo. P. S.C. R. 
522, 586, P.U.R.1923D, 759, show- 
ing that its engineer, Mr. Harrop in 
his estimate allowed more than $4,- 
000,000 for only the items of pro- 
motion and consolidation costs. 
Appellant also insists that the Com- 
mission in its allowance of 174 per 
cent for overhead construction in its 
estimate of reproduction cost gave 
sufficient weight to the elements of 
promotion and consolidation. It is 
proper, as above stated, to allow for 
these elements in an estimate of orig- 
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-.» $8,972,564 


Company Commission 
$13,347,325 $10,930,814 
The above amount of $5,216,166 
allowed by the Commission in its 
original cost estimate consists of $4,- 
740,700, which is 15 per cent, of 
$31,604,665, the estimated value of 
property in the 1919 inventory re- 
maining as of January 1, 1927, and 
$475,466, which is 5 per cent of 
$9,509,320, the estimated value of 
gross additions, other than land and 
overheads, since January 1, 1919, 
based on the Commission’s audit. 

As stated in the Commission’s re- 
port, both the city and the company 
agreed that 15 per cent was a fair al- 
lowance for construction overhead 
costs when applied to the original cost 
estimate. The Commission’s allow- 
ance for construction cost overhead 
in its original cost estimate exceeds 
that allowed by the city by the sum 
of $475,466, or 5 per cent of the value 
of additions since 1919. The city 
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offered no evidence, and now objects 
to any separate allowance for over- 
heads on the additions since 1919 on 
the ground that “the amount of these 
additions, as shown by the company’s 
books, were added to the original 
cost; and whatever overheads, if any, 
were properly a part of these addi- 
tions, were necessarily included in the 
original cost when they were added 
thereto in the exact sum shown on the 
company’s books.” In support of the 
position thus taken, appellant refers 
us to the city’s Exhibit 8, wherein the 
sum of $9,509,320 is set forth as rep- 
resenting “gross additions and better- 
ments, January 1, 1919, to January 1, 
1927, at actual cost (Mo. P. S. C. 
Audit including overheads segregated 
from operating expenses).” Turning 
to the audit mentioned, Commission’s 
Exhibit 1, we read the following 
under the head of “Indirect and Over- 
head Construction Costs”: 

“With the exception of shop over- 
heads, the company did not charge 
any indirect or overhead construction 
costs to the plant account, such items 
having included in operating expenses. 

“As shown in Item 15, Statement 
No. 2, we have transferred certain 
proportions of certain indirect costs 
to the plant account. However, with 
respect to 

“Transportation of men on revenue 
cars, 

“General office or administrative 
expense, and 

“Interest during construction, 
—we were unable to secure sufficient 
data to make such a transfer. But 
such items, in connection with ad- 
ditions and betterments, usually are 
not large.” 

From the foregoing it is plain that 


the company did not charge “any in- 
direct or overhead construction costs 
to the plant,” and the Commission’s 
audit by no means included all of 
them. Nor is it material that they 
were not so charged on the company’s 
books. Monroe Gas Light & Fuel 
Co. v. Michigan Pub. Utilities Com- 
mission (D. C.) 292 Fed. 139, 148, 
P.U.R.1923E, 661. They were very 
conservatively dealt with in the Com- 
mission’s report as follows: 

“Tt is common knowledge that over- 
head construction costs are incurred 
during the construction of a property 
such as this. The company has esti- 
mated general supervision during the 
construction of property placed since 
January 1, 1927, was included in the 
adjusted audit to the amount of $220,- 
541. The audit of the Commission’s 
accountants shows that any construc- 
tion overhead costs that were incurred 
were charged to operating expenses, 
and with respect to administrative ex- 
pense or interest during construction, 
there was insufficient data to make a 
separation. 

“It is, therefore, indicated that 
there were so-called overhead con- 
struction costs incurred during the 
period from January 1, 1919, to Jan- 
uary 1, 1927, but the Commission is 
of the opinion that such costs were 
not as much as 15 per cent of the cost 
of said additions. There would not 
be the item of omissions and con- 
tingencies, since the audit reflects the 
total cost of specific construction; 
there would not be any cost for taxes, 
and very small costs for interest, due 
to the additions being placed piece- 
meal, and the period of construction 
being short. 

“The Commission is of the opinion 
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an allowance of 5 per cent to cover 
construction overhead costs applicable 
to the additions to the company’s 
property from January 1, 1919, to 
January 1, 1927, is fair and reason- 
able in the determination of the orig- 
inal cost of said property.” (P.U.R. 
1928E, at p. 453.) 

What has been said regarding fail- 
ure of the city to allow for construc- 
tion overhead on additions since 1919 
in original cost estimate applies with 
equal force to its failure to make such 
allowance in the reproduction cost 
estimate. Aside from this item, the 
allowances of the city and the Com- 
mission for construction overheads in 
reproduction cost are not far apart, 
one having allowed 17 per cent and 
the other 174 per cent of the valua- 
tions respectively considered. 

[8] Appellant’s eleventh and last 
point is that “a return of not exceed- 
ing 7 per cent upon the fair value of 
the property used and useful, and 
necessary in rendering service to the 
public, is reasonable and just to both 
the utility and its patrons.” In sup- 
port of this claim, appellant has cited 
a number of cases in which a return 
of 6 per cent was not held to be con- 
fiscatory, but in Dayton-Goose Creek 
R. Co. v. United States (1924) 263 
U. S. 456, 486, 68 L. ed. 388, 44 Sup. 
Ct. Rep. 169, 33 A.L.R. 472, it was 
held that even the question of the 
minimum of a fair percentage on val- 
ue varies with the circumstances. 
However, there is no claim that the 
rate here allowed is confiscatory, and 
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the cases cited are not applicable. 
Appellant says that the rates herein 
allowed will yield a return of 8.65 per 
cent but this rests upon the assump- 
tion that the fair value of $63,500,000 
allowed by the Commission is exces- 
sive and that the fair value is in real- 
ity not more than $53,000,000. We 
have already held that this assumption 
is not supported by the record before 
us. Many cases might be cited in 
which courts have held a return of 8 
per cent to be fair and reasonable. 
Brush Electric Co. v. Galveston, 262 
U. S. 443, 445, 67 L. ed. 1076, 
P.U.R.1923D, 573, 43 Sup. Ct. Rep. 
606; Mobile Gas Co. v. Patterson 
(1923) (D. C.) 292 Fed. 208, 221, 
P.U.R.1924B, 644; Alton Water Co. 
v. Illinois Commerce Commission (D. 
C.) 279 Fed. 869, 873, P.U.R.1922E, 
623; New York Teleph. Co. v. Pren- 
dergast (1924) (D. C.) 300 Fed. 
822, 826, P.U.R.1925A, 491. In this 
case the Commission estimated that 
the rate of return would be 7.14 per 
cent. Weare not prepared to say that 
such rate is unreasonable. 

The company has briefed and 
earnestly urged a number of proposi- 
tions which we have not deemed it 
necessary to discuss, for the reason 
that the company has not appealed 
from the Commission’s order. 

For the reasons above stated, the 
judgment is affirmed. 


All concur. 


Rehearing overruled November 18, 
1930. 
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RE GERLACH 


PENNSYLVANIA PUBLIC SERVICE COMMISSION 


Gerlach, Jr. 


[File No. 400.46.] 


Certificates — Grounds for refusal — Covenant to stay out of carrier business. 
The fact that the former operator of a motor carrier service has agreed 
with a motor carrier company to which he sold his former business never 
to engage in any similar occupation thereafter is no reason for the Com- 
mission to deny a subsequent application by him for a certificate of con- 
venience and necessity to engage anew in motor carrier operations, in view 
of the available remedy in the law courts for the protection of any con- 
tractual rights between the parties. 


[February 17, 1931.] 


A PPLICATION of an individual for a certificate of conven- 
tence and necessity; granted. 


By the Commisston: John J. Ger- 
lach, Jr., has filed a petition asking 
that the Commission register him as 
a common carrier by motor vehicle 
in call and demand service, by virtue 
of being in business prior to the ef- 
fective date of the Public Service 
Company Law and continuously since 
that time. The purpose of the pe- 
tition is to obtain registration of his 
automobile, a 7-passenger Packard 
Sedan, Maker’s No. U-31316A, En- 
gine No. U-32341D, as a motor bus 
in accordance with the provisions of 
§ 407 of the Motor Vehicle Code 
which requires evidence either that a 
certificate of public convenience has 
been issued and is still in force or that 
public service was begun prior to 
January 1, 1914. 

At the first hearing petitioner testi- 
fied that he has been in business as a 
taxicab operator since 1907 down to 
and including the present time. Cor- 
roboration of this assertion is found 
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in the fact that he has been listed in 
the Pittsburgh telephone directory as 
being in the taxicab business at and 
from No. 851 Beech avenue continu- 
ously since 1913. 

An examination of the Commis- 
sion’s records shows that on August 
12, 1919, a complaint against pe- 
titioner, on the grounds of failure to 
obtain Commission approval of com- 
mon carriage operation, was dis- 
missed. 

Following the first hearing protests 
were filed by the Yellow Cab Com- 
pany of Pittsburgh and the Pittsburgh 
Transportation Company, the Pitts- 
burgh Railways Company, and the 
Pittsburgh Motor Coach Company. 
Further hearing was had at which 
protestants showed that in 1925 the 
applicant had entered into a contract 
for the sale of busses and equipment 
which he had used in scheduled bus 
service under certificates of the Com- 
mission and, at the same time, had 
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agreed not to engage in “any similar 
business” thereafter. The sole de- 
fense of the protestants was that his 
present service was in violation of his 
agreement not to engage in any simi- 
lar business. No testimony wes of- 
fered on behalf of protestants to the 
effect that petitioner had not been con- 
tinuously engaged in call and demand 
service since 1914, nor was this fact 
disputed in any way. 

The question of whether applicant’s 
operations have been in violation of a 
prior agreement between the parties 
is not a matter for the Commission to 
determine, nor is it within our pro- 
vince to adjudicate the private rights 
of the parties where questions of pub- 
lic interest are not even incidentally 
involved. The sole question is wheth- 
er the petitioner has been engaged in 


the business of common carriage con- 
tinuously since 1914. The Commis- 
sion is satisfied that this fact has been 
proven. If the applicant in such oper- 
ation has impinged upon the private 
contractual rights of the protestants 
they have their remedy in court; 
Therefore, 

Now, to wit, February 17, 1931, 
the secretary is directed to register 
John J. Gerlach, Jr., as a common 
carrier by motor vehicle, to wit, 
a 7-passenger Packard Sedan, 
Maker’s No. U-31316A, Engine No. 
U-32341D, on call and demand at and 
from No. 851 Beech avenue, in the 
city of Pittsburgh by virtue of his 
continued operation of such business 
since January 1, 1914, and to serve 
copies of this report upon the parties 
to the proceeding. 





CALIFORNIA RAILROAD COMMISSION 


Re California-Nevada Stages, Incorporated 


[Decision No. 23347, Application No. 17041.] 


Sale — Objections — Possible application for consolidation of rights. 
The fact that if a purchase of operative rights and equipment by a motor 
carrier is approved, the carrier may shortly ask permission to consolidate 
all rights and remove restrictions applicable to present operative rights, 
is immaterial so far as the Commission is concerned in a proceeding to 


secure approval of the purchase. 





Security issues — Purposes — Attorney’s fees. 
Discussion of the capitalization of attorney’s fees incurred in connection 
with applications of other carriers to extend operations into territory 


served by a motor carrier, p. 468. 


Valuation — Operative rights — Capitalization. 
Statement that operative rights do not constitute a class of property which 
should be capitalized or used as an element of value in determining rea- 


sonable rates, p. 469. 


[February 2, 1931.] 


P.U.R.1931B. 
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RE CALIFORNIA-NEVADA STAGES, INC. 


A PPLICATION of one motor carrier to transfer rights and 
property to another, and of the latter to issue securities; 
granted. 


APPEARANCES: Sanborn, Roehl, 
Smith and Brookman, by A. B. Roehl, 
for applicants; L. M. Bradshaw and 
A. S. Hutchinson, for Sacramento 
Northern Railway, for protestant. 


By the Commission: In this pro- 
ceeding the Railroad Commission is 
asked to enter its order authorizing 
C. C. Cochran to sell and transfer 
certain auto stage operative rights 
and properties to California-Nevada 
Stages, Inc., and authorizing the lat- 
ter to issue $5,500 of common stock 
in payment for such properties. 

The Commission by an ex parte de- 
cision, No. 23197, dated December 
19, 1930, granted the request of ap- 
plicant subject to the conditions ap- 
pearing in the order in such decision. 
One of the conditions was that the 
authority granted in such order 
should not become effective until five 
days after the date of the order. 

On December 24, 1930, the Sacra- 
mento Northern Railway filed a pe- 
tition for rehearing in this matter. 
In response to such petition the Com- 
mission by its order dated December 
30, 1930, vacated and set aside its De- 
cision No. 23197 dated December 19, 
1930, and set the matter down for 
hearing. 

It appears from the record that C. 
C. Cochran is engaged in the business 
of operating an automobile stage line 
for the transportation of passengers, 
baggage, and express, for compensa- 
tion, between certain points in Sacra- 
mento Valley, as hereinafter set forth, 


conducting his operations under the 
authority granted by the Commission 
in Decision No. 15013 dated June 6, 
1925, in Application No. 10598, and 
Decision No. 19167, dated December 
23, 1927, in Application No. 12474. 
Reference to these decisions shows 
that by Decision No. 15013 C. C. 
Cochran was granted a certificate of 
public convenience and necessity to 
operate an auto stage line as a com- 
mon carrier of passengers and bag- 
gage over and along the Garden High- 
way via Nicolaus, Wilson School, 
Tudor, Knights Landing Junction, 
Oswald, and Bogue, between Sacra- 
mento and all intermediate points be- 
tween Sacramento and Yuba City, and 
between Marysville and all intermedi- 
ate points between Marysville and 
Sacramento, provided that no local 
service be rendered between Marys- 
ville and Yuba City and no through 
service between Sacramento and Yuba 
City or between Sacramento and 
Marysville. The certificate was grant- 
ed with the understanding that 17 
miles of the route was owned by Na- 
tomas Company of California and the 
authority granted to operate was made 
subject to the rights of that corpora- 
tion as owner of the private road. By 
Decision No. 19167 dated December 
23, 1927, C. C. Cochran was author- 
ized to operate an express service in 
conjunction with, and as a part of, his 
passenger operative rights between 
Sacramento and Marysville and inter- 
mediate points via the Garden City 
Highway, provided that no local serv- 
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ice be given between Marysville and 
Yuba City nor between Sacramento 
and Yuba City nor between Sacra- 
mento and Marysville; and further, 
that express parcels shall not exceed 
a weight of 100 pounds per unit and 
that they may be carried only on pas- 
senger stages. 

The testimony shows that C. C. 
Cochran has agreed to sell his opera- 
tive rights, together with two Dodge- 
Graham 17-passenger automobile 
stages, to the California~-Nevada 
Stages, Inc., a corporation, in ex- 
change for $5,500 par value of that 
company’s common capital stock. The 
purchaser is engaged in the operation 
of automobile stage lines for the 
transportation of passengers, bag- 
gage, and express between Sacramento 
and Marysville and intermediate 
points via Roseville and Lincoln. The 
petition contains no request to con- 
solidate any operative rights or to 
change any of the terms and con- 
ditions under which the operative 
rights were granted to C. C. Cochran. 

The testimony also shows that the 
operating revenues of C. C. Cochran 
for 1930 to December 24th amounted 
to $7,423.27 and his operating ex- 
pense to $5,634.77, leaving a net oper- 
ating revenue of $1,788.50. The pur- 
chaser, it is of record, can operate the 
properties at a less cost than C. C. 
Cochran because of more favorable 
gasoline and tire contracts, and less 
terminal and general office expense. 
The value of the two stages of C. C. 
Cochran is reported at $2,500, the cost 
of securing his operative rights at 
$3,000. In addition he reports an ex- 
penditure of $1,731.09 in attorney’s 
fees and expenses in connection with 
applications of other operators to ex- 
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tend service in his territory. The 
$2,500 and $3,000 items appear rea- 
sonable. We have not sufficient in- 
formation before us to pass upon the 
reasonableness of the item of $1,- 
731.09 representing expenditures for 
attorney’s fees and expenses in con- 
nection with applications of other car- 
riers to extend operations into the ter- 
ritory served by C. C. Cochran. The 
authority herein granted is not to be 
construed as obligating the Commis- 
sion in the future to authorize this or 
any other applicant to issue stock or 
other securities because of expendi- 
tures of the nature of the items ap- 
parently included in the $1,731.09. 
Ordinarily such expenditures should 
be charged to operating expenses. 
This application can be granted with- 
out passing on the propriety of issu- 
ing stock against the $1,731.09. 

The purchaser is not acquiring any 
of the current assets of C. C. Cochran 
or assuming any of his current lia- 
bilities. 

The Sacramento Northern Rail- 
way requests that the application be 
denied because the consideration to 
be paid for the properties is unreason- 
able and that the transfer is not in the 
public interest. Protestant seems to 
be of the opinion that if the transac- 
tion is consummated, California-Ne- 
vada Stages, Inc., may shortly appear 
before the Commission and ask per- 
mission to consolidate the C. C. Coch- 
ran operative rights with those owned 
by it and remove the restrictions now 
applicable to the C. C. Cochran opera- 
tive rights. Such a procedure would 
require Sacramento Northern Rail- 
way to again defend the adequacy of 
its service. 

We do not know whether the pur- 
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RE CALIFORNIA-NEVADA STAGES, INC. 


chaser intends to file an application 
such as contemplated by protestant. 
However, C. C. Cochran, if he does 
not sell his operative rights, could ask 
the Commission to remove the restric- 
tions applicable to his operative rights 
and the protestant would be faced by 
the same issue. Whether such a pro- 
ceeding, if filed, is filed by C. C. 
Cochran or California-Nevada Stages, 
Inc., is immaterial, so far as this Com- 
mission is concerned. In either event 
the removal of the restrictions would 
have to be justified by substantially 
the same statement of facts. 

While C. C. Cochran’s earning 
statements show a loss each year, he 
has fully depreciated his equipment 
during the last five years, with the 
result that his 1930 operations show 
a profit. Moreover, the purchaser can 
effect certain economies. We find no 
merit in protestant’s contention that 
the consideration is excessive. The 
order herein, as did the order in 
Decision No. 23197, dated Decem- 
ber 19, 1930, will not permit the 
consolidation of any operative rights 
or modify such rights in any particu- 
lar. 

In making this order we wish to 
place the purchaser upon notice that 
operative rights do not constitute a 
class of property which should be 
capitalized or used as an element of 
value in determining reasonable rates. 
Aside from their purely permissive as- 
pect, they extend to the holder thereof 
a full or partial monopoly of a class 
of business over a particular route. 
This monopoly feature may be 
changed or destroyed at any time by 
the state, which is not in any respect 
limited to the number of rights which 
may be given. 


ORDER 


Application having been made to 
the Railroad Commission for an order, 
authorizing the transfer of properties 
and the issue of stock, a public hear- 
ing having been held before Examin- 
er Fankhauser, and the Commission 
being of the opinion that the applica- 
tion should be granted, as herein pro- 
vided, and that the money, property 
or labor to be procured or paid for 
through the issue of the stock is rea- 
sonably required for the purpose spec- 
ified herein, which purpose is not, in 
whole or in part, reasonably charge- 
able to operating expense or to in- 
come ; 

It is hereby ordered, that C. C. 
Cochran be and he hereby is author- 
ized to sell and transfer to California- 
Nevada Stages, Inc., his operative 
rights and equipment referred to in 
the foregoing opinion, and California- 
Nevada Stages, Inc., be and it hereby 
is authorized to purchase and acquire 
said rights and properties and to is- 
sue, in the acquisition thereof, not ex- 
ceeding $5,500 of its common capital 
stock. 

The authority herein granted is 
subject to the following conditions: 

1. The order herein shall not be 
construed as authorizing any altera- 
tion or elimination of the restrictions 
heretofore imposed on said operating 
rights, which restrictions are set forth 
in the description of said operating 
rights heretofore and herein referred 
to. 

2. C. C. Cochran shall within 
thirty days from the date hereof can- 
cel tariffs and time schedules on file in 
his name with the Railroad Commis- 
sion, and said California-~-Nevada 
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Stages, Inc., a corporation, shall file 
in its own name tariffs and time sched- 
ules, said time schedules and tariffs to 
contain the same rates, rules, and reg- 
ulations now maintained by C. C. 
Cochran, or rates and time schedules 
satisfactory to the Railroad Commis- 
sion. 

3. The consideration to be paid for 
the property herein authorized to be 
transferred shall never be urged be- 
fore this Commission or any other 
rate-fixing body as a measure of value 
of said property for rate fixing, or 
any purpose other than the transfer 
herein authorized. 

4, The rights and privileges herein 
authorized may not be sold, leased, 
transferred, nor assigned, nor service 
thereunder discontinued, unless the 
written consent of the Railroad Com- 
mission to such sale, lease, transfer, 
assignment, or discontinuance has first 
been secured. 

5. No vehicle may be operated by 
applicant California-Nevada Stages, 


Inc., unless such vehicle is owned by 
said applicant or is leased by it under 
a contract or agreement on a basis 
satisfactory to the Railroad Commis- 
sion. 

6. No authority is hereby granted 
to California-Nevada Stages, Inc., to 
consolidate the rights to be acquired 
from C. C. Cochran with the rights it 
now owns. 

7. California-Nevada Stages, Inc., 
shall keep such record of the issue of 
the stock herein authorized and of the 
disposition of the proceeds as will en- 
able it to file, on or before the twenty- 
fifth day of each month, a verified re- 
port, as required by the Railroad 
Commission’s General Order No. 24, 
which order, in so far as applicable, is 
made a part of this order. 

8. The authority herein granted 
will become effective fifteen days 
from the date hereof. Under such 
authority no properties may be trans- 
ferred, nor stock issued subsequent to 
February 28, 1931. 





OKLAHOMA CORPORATION COMMISSION 


Re Oklahoma Natural Gas Corporation 


[Cause No. 10474, Order No. 5429.] 


Rates — Reasonableness — Emergency gate rates for natural gas. 
1. Temporary and emergency gate rates for natural gas based on tenta- 
tive data were promulgated where it appeared that great volumes of testi- 
mony, including detailed inventories and appraisals, would have to be 
taken into consideration before a definite rate could be fixed, p. 473. 


Valuation — Working capital — Materials and supplies — Natural gas. 


2. An allowance of $600,000 was made for materials and supplies, and 
$400,000 for working capital of a natural gas utility having a total rate 


base of $14,606,708.79, p. 473. 
P.U.R.1931B. 
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RE OKLAHOMA NATURAL GAS CORPORATION 


Valuation — Going value — Natural gas. 
3. An allowance of 5 per cent of the present reproduction new value of 
physical property of a natural gas utility was made ‘for going concern 
value, p. 473. 


Return — Percentage allowed — Natural gas utility. 
4. Rates which were found to yield for depreciation and return, an amount 
of more than 19 per cent of a tentative rate base were held to be excessive, 
and a temporary rate calculated to yield approximately 8 per cent return 





was fixed, p. 475. 


Depreciation — Amount allowed — Natural gas utility. 
5. An allowance of 5 per cent was made for depreciation and amortiza- 
tion in fixing rates for a natural gas utility, p. 475. 


[January 31, 1931.] 


I NVESTIGATION by the Commission on its own motion into the 
rates of a natural gas utility; rates adjusted in accordance 
with the opinion herein 


APPEARANCES: Eldon J. Dic, for 
City of Tulsa; L. L. Cowley, for City 
of Okmulgee; Forrester Brewster, for 
City of Muskogee; C. B. Rockwood 
and L. O. Lytle, for City of Sapulpa; 
Jack Foster, S. T. Ambrister, and 
W. K. Newton, for Norman; J. E. 
Williams and H. H. Johnson, City of 
Ardmore; John Roaten, City of Ed- 
mond; Roy Evans and T. E. Thomp- 
son, City of Shawnee; L. R. Kershaw 
and M. E. Rosser, Citizens Committee 
of Muskogee; A. L. Hull, City of 
Oklahoma City; W. M. McLennan, 
City of Weleetka; I. J. Underwood, 
for Oklahoma Natural Gas Corpora- 
tion; E. S. Ratliff, for the Commis- 
sion. 


By the Commission: The follow- 
ing report of the Commission em- 
braces and includes, as though incor- 
porated herein, the Commission’s an- 
nouncement of January 30, 1931, 
from the bench, which is attached 
hereto as “Exhibit A.” 

On December 29, 1930, C. C. Child- 


ers, Fred Capshaw, and E. R. Hughes, 
members of the Corporation Commis- 
sion, and upon their own motion, noti- 
fied the Oklahoma Natural Gas Cor- 
poration, which is a public utility en- 
gaged in the production, transporta- 
tion, sale, and distribution of natural 
gas for public consumption to and in 
various towns and cities within the 
state of Oklahoma, that it would on 
January 19, 1931, commence a hear- 
ing for the purpose of determining the 
proper rate or charge to be exacted by 
the company for natural gas produced, 
purchased, and transported to the 
various cities and towns served by it 
within the state of Oklahoma. 

The Oklahoma Natural Gas Cor- 
poration not only produces some 
natural gas, but is engaged in the pur- 
chase of great quantities for trans- 
portation through pipe lines to various 
towns and cities within the state of 
Oklahoma, some of which are served 
directly through distribution systems 
owned by it, and some of which it 
serves at the city gate by delivering 
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same to other public utilities engaged 
in the distribution of natural gas in 
such towns and cities. It supplies gas 
at the city gate to the following towns 
and’ communities within the state of 
Oklahoma: Arcadia, Bethany, Bixby, 
Britton, Broken Arrow, Carbondale, 
Chandler, Coweta, Davenport, Daw- 
son, Depew, Edmond, El Reno, Gard- 
en City, Haskell, Kelleyville, Luther, 
Meeker, Muskogee, Norman, Okla- 
homa City, Peckham, Porter, Prague, 
Preston, Putnam City, Red Fork, 
Sapulpa, Shamrock, Shawnee, Stroud, 
Tulsa, Turley, Wellston, Yukon, 
Claremore, Inola, Ramona, Ardmore, 
Healdton, Oil City, Wilson, Wirt, 
Ringling, Okmulgee, Morris, Weleet- 
ka, Tishomingo, Madill, Wagoner, 
Blanchard and Guthrie, and Jenks. 
For approximately ten years the 
gas company has been supplying gas 
to towns and cities served by it, at a 
fixed charge at the city border, which 
has been commonly known as the gate 
rate. Prior to that time it had 
operated under what is known as di- 
visional contracts as between itself 
and the various distributing utilities 
engaged in the gas business, which it 
serves. It became dissatisfied with 
the divisional contracts under which 
it was operating, and applied to the 
Commission for an order abrogating 
such contracts and establishing the 
gate rate system. After much litiga- 
tion both in state and Federal courts, 
this order was upheld and became 
final. That order established a 25- 
cent gate rate to be charged at the 
city border to towns served by it. 
This was later increased by an opinion 
of the supreme court of the state, to 
38 cents. Later, the Commission, 
after conducting a very lengthy hear- 
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ing covering approximately one and 
a half years, at which voluminous 
amount of testimony was introduced 
and submitted, established a rate of 35 
cents per thousand cubic feet at the 
city gate. This is the rate which has 
been in effect from January 1, 1926, 
to the present time. 

Much dissatisfaction has existed 
throughout the towns, cities and com- 
munities served by the Oklahoma Nat- 
ural Gas Corporation during recent 
years as to the charge made for serv- 
ice rendered in the supplying of nat- 
ural gas. This action was for the pur- 
pose of determining a just and reason- 
able rate to be applied in the future. 

On the 19th day of January, 1931, 
the day set for the hearing, the gas 
company appeared by its representa- 
tives and counsel, and the taking of 
testimony was commenced. There 
also appeared representatives of the 
following cities and towns within the 
state of Oklahoma for the purpose of 
intervening in behalf of the reduction 
of rates at the hands of the company, 
to wit: city of Muskogee, city of 
Tulsa, city of Weleetka, and telegrams 
and other communications were re- 
ceived from civic organizations in the 
towns of El Reno and Enid, Okla- 
homa. 

Testimony was taken upon the 19th 
day of January and the following day, 
most of which was devoted to the in- 
troduction of exhibits prepared by the 
Commission’s representatives in the 
establishment of a rate base and re- 
flecting the operating conditions: of 
the company under the rate heretofore 
in effect, as well as calculations as to 
what the rate should be in the future. 
Cross-examination of the witnesses 
occupied a portion of the time. An 
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application for a continuance was 
made by the Oklahoma Natural Gas 
Corporation at the conclusion of the 
second day’s taking of testimony, and 
it was granted a ten days’ continuance, 
with the understanding at the time, 
that the case should be concluded, as 
far as the purpose of this hearing was 
concerned, on January 31, 1931. 

The hearing was resumed on Janu- 
ary 29, 1931, all parties being present 
and additional testimony was present- 
ed at that time. The gas company 
was requested at the first hearing to 
be prepared to make certain showings 
in as brief a manner as was possible, 
supporting its contentions and theo- 
ries, and the net return available as 
earnings. 

[1-3] At the conclusion of the tes- 
timony presented by the Commission’s 
representatives, the gas company pre- 
sented an engineer who has spent ap- 
proximately two years in preparing an 
inventory and appraisal of the prop- 
erties of the company, consisting of 
some dozen bound volumes containing 
in the aggregate, thousands of pages 
showing in detail the method used by 
him in arriving at his figures. The 
Commission inquired of counsel for 
the gas company as to whether or not 
he was prepared to introduce testi- 
mony as requested by the Commission 
at the first hearing, in a brief way, in 
refutation of that testimony which 
had been introduced by the Commis- 
sion’s representatives. Counsel con- 
tended that he had a right to present 
his testimony in his own fashion, and 
insisted upon offering a stack of bound 
volumes containing the inventory and 
appraisal not only of the transmission 
and production properties of the com- 
pany, but also containing a detailed 


inventory and appraisal of the dis- 
tributing properties of the company 
serving fifty-three cities and towns 
within the state of Oklahoma. The 
Commission’s testimony had been re- 
stricted to that relating to the produc- 
tion and transportation of gas to the 
city gate. No testimony whatsoever 
had been offered either with respect to 
the value of the distribution properties 
of the company, or as to the operating 
experiences of any of them, except as 
to the effect which the adjustment of 
the gate rate might have upon the rate 
at the burner tip. Objection was 
raised by the representatives of the 
various cities and towns represented, 
to the cumbering of the record by this 
vast amount of testimony which would 
not tend to prove or disprove any issue 
presented to the Commission in this 
case. 

Counsel for the gas company was 
repeatedly asked as to whether or not 
he had proof to offer in refutation of 
the testimony which had been present- 
ed without cumbering the record with 
the vast amount of immaterial docu- 
mentary testimony which was con- 
tained in the bound volumes offered. 
His response was that he desired to 
proceed in his own way and present, 
for the consideration of the Commis- 
sion, these volumes containing the in- 
ventory and appraisal of all the prop- 
erties of the company, regardless of 
whether it was production, transmis- 
sion, or distribution, and did not offer 
to present any testimony relating di- 
rectly to the questions involved in the 
direct testimony other than that con- 
tained in the volumes offered. It was 
agreed by counsel for the gas company 
that it would take probably three or 
four months for a proper study of the 
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inventory and appraisal offered by him 
in order to cross-examine the witness 
presenting same, in an intelligent man- 
ner by the representatives of the cities 
and towns affected, and the Commis- 
sion’s representatives. He refused to 
permit the introduction of that testi- 
mony contained in the inventory and 
appraisal which related to the produc- 
tion and transmission properties of 
the company relative to which testi- 
mony had been introduced, in chief. 

The Commission recessed the case 
before adjournment time for the pur- 
pose of deliberating upon the matter 
involved, and reconvened on January 
30, 1931, for the purpose of determin- 
ing what should be done. 

The testimony upon behalf of the 
cities and towns affected and present- 
ed by the Commission’s representa- 
tives, is principally devoted to the mat- 
ter of determining the rate base. The 
Commission on December 28, 1925, 
in establishing the rate which has been 
charged since January 1, 1926, fixed 
and established as the fair reproduc- 
tion new value of the property at that 
time, a value of $11,543,301.53, which 
included 16 per cent for overheads al- 
lowed by the engineer in determining 
the value, and 5 per cent for going 
concern value. 

A study of the books and records 
of the company since the date of that 
hearing and the establishment of that 
rate base, has been made in great de- 
tail, and that value has been brought 
down to date by allowing the company 
all additions and betterments added to 
the property since that time, and de- 
ducting from the property all retire- 
ment which had been made since the 
promulgation of that order. 

In the establishment of the rate base 
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at that time, nearly two years of time 
was consumed, and thousands of dol- 
lars were spent both by the state and 
by the gas company in attempting to 
arrive at correct conclusions as to the 
value of the property. It would be 
a matter of physical impossibility for 
the Commission at this time to re- 
inventory and re-appraise all the prop- 
erties of the gas company for the pur- 
pose of this present emergency. The 
gas company at that time accepted the 
value determined by the Commission 
and the rate established was the result 
thereof. No application for rehearing 
was made to the Commission, no ap- 
peal was taken from the order, and 
the order became fixed and final. 

The testimony in this case discloses 
that the cost of both labor and mate- 
rial is somewhat lower at the present 
time than it was at that time. The 
company has been given the benefit of 
every added piece of property installed 
since the fixing of that value at the 
prevailing high price obtaining during 
that time. The additions and better- 
ments have been depreciated down to 
the present date, and the same allow- 
ance for overheads and going concern 
value have been added to the physical 
items of property as were allowed in 
that case. 

By this method of calculation, the 
testimony discloses that the present 
reproduction new value of the prop- 
erty of the Oklahoma Natural Gas 
Corporation, including working capi- 
tal, of $400,000, material and supplies 
of $600,000, and an allowance of 5 
per cent for going concern value, is, 
at the present time, $14,606,708.79. 
Assuming that the values found by the 
Commission in 1925 were fair and 
just, and that the allowances made 
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at that time for overheads and in- 
tangibles were reasonable, it would 
appear that this value, as a matter of 
fact, is liberal to the company for the 
reason that the prices of labor and ma- 
terials have shown a considerable de- 
cline since that date. However, for 
the purpose of this temporary order, 
and for the meeting of this extreme 
emergency on account of present de- 
pression, and until a thorough inves- 
tigation may be made and a final con- 
clusion arrived at, the rate base of 
$14,606,708.79 is found. 

[4,5] With respect to the earnings 
of the company, exhibits were intro- 
duced and testimony supplied showing 
that the net earnings of the transmis- 
sion and production system property 
for the 12-month period ending No- 
vember 30, 1930, amounted to $2,- 
868,402.76 which, when compared to 
the temporary rate base herein estab- 
lished, reflects a percentage of return 
for interest and depreciation, of 19 
per cent plus. This, under the pres- 
ent circumstances and conditions ex- 
isting within the state of Oklahoma, 
the Commission believes to be exces- 
sive. 

The following table reflects the fig- 
ure which the Commission believes 
should be sufficient for the amount 
which the company should receive on 
the value determined above for both 
interest and depreciation. 


It will be necessary for the 

company to earn as operating 

expense, including cost of gas 

and taxes, the sum of ...... $3,308,863.88 
Interest, at the rate of 8 per 

cent on the value of the prop- 


erty, herein determined ...... 1,168,536.70 

5 per cent for depreciation and 
eee 730,335.44 
eee ee $5,207,736.02 


In order to arrive at the rate for 


domestic gas at the city gate, which 
is the object of this inquiry, the reve- 
nue received from sales of gas for 
other purposes at rates lower than 38 
and 35 cents per thousand cubic feet, 
must be deducted from this figure in 
the amount of $1,984,124.59, leaving 
the necessary revenue to be derived 
from the sale of domestic gas, of $3,- 
223,611.43. 

Testimony shows that the gas sales 
for the 12-month period ending No- 
vember 30, 1930, for domestic pur- 
poses, was 11,967,407 thousand cubic 
feet. By dividing the revenue found 
to be necessary, by the volume of gas 
sales at the city gate, a result of 26.93 
cents per thousand cubic feet is found 
to be necessary. This figure is based 
upon the price actually paid by the 
Oklahoma Natural Gas Company for 
gas from producers during the year 
considered. However, on December 
16, 1930, the company sent out a letter 
to all gas producers from which it was 
purchasing gas, to the effect that from 
and after that date the price of gas 
from the producers to the gas com- 
pany, would be 6 cents, whereas for- 
merly the company had paid as high 
as 10 cents to a great many gas pro- 
ducers—the average price having been 
in excess of 8 cents per thousand cubic 
feet. A copy of this letter was in- 
troduced in evidence and the company 
was requested to supply information 
with respect to the effect which this 
lowering of the price of gas to the 
producer would have upon the operat- 
ing expense of the company. This 
was not done. However, it was not 
denied that the company was attempt- 
ing to enforce, if not actually enforc- 
ing, the 6-cent price to the producer. 

Adjusting the calculations made 
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both to conform to this condition, and 
this price of gas to the gas company, 
and to the amount of gas purchased 
for the year ending November 30, 
1930, a saving of $470,304.37 is ef- 
fective. Therefore, revising the cal- 
culations so as to embrace this reduc- 
tion to the producer, of the price re- 
ceived by him for gas, the necessary 
revenue required from the sale of 
domestic gas, is reduced from $3,223,- 
611.43 to $2,753,307.06. Dividing 
this sum by the volume of gas actually 
delivered for domestic consumption, 
to wit, 11,967,407 thousand cubic feet, 
results in a gate rate of 23 cents per 
thousand cubic feet. However, tak- 
ing into consideration the possibility 
of the company being required to pay 
more than 6 cents for some of the 
gas, the Commission believes that a 
rate of 25 cents instead of 23 cents 
should be applied. 

The testimony discloses also that 
other retrenchment policies are being 
put into effect by the company, in the 
way of reducing the number of em- 
ployees heretofore used, which should 
reduce the further operating expenses 
to a certain degree. 

The Commission has no desire to 
be unfair to any utility. Upon the 
other hand it cannot devote all of its 
time to the consideration of one mat- 
ter. In fairness to the company, at 
the outset of this hearing a frank dis- 
closure was made to it with respect 
to the grave emergency existing on 
account of depressed conditions and 
on account of financial distress to the 
public generally, that it desired to ter- 
minate this hearing at as early a date 
as was possible, and outlined to the 
gas company representatives the ne- 
cessity for abbreviating as nearly as 
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practicable, the proceedings. It called 
upon the company to furnish certain 
information which has not as yet been 
furnished. In this grave emergency 
which exists among the people of the 
state of Oklahoma, the Commission 
does not believe that relief should be 
delayed, but that such action as is 
found justified in the premises, should 
be taken as speedily as possible. For 
this reason the Commission after be- 
ing convinced that the gas company 
was determined to introduce volumi- 
nous testimony, some of which relates 
in no way to the present matter un- 
der consideration, has determined to 
make a temporary and emergency or- 
der -applicable until such time as the 
Commission may conduct a full hear- 
ing and consider at great length the 
testimony which the company desires 
to offer, or at least such portion there- 
of as may be relative to the matter 
under consideration. 

The Commission believes that the 
figures used herein are just to the gas 
company. However, if upon final 
hearing it is shown that the rate here- 
in established is not reasonable, and 
does not reflect the amount of earn- 
ings to which the company is entitled, 
it will give that matter consideration 
and will attempt as nearly as is prac- 
ticable in the final conclusion of this 
case, to do justice both to the public 
and to the utility. It believes, how- 
ever, and is firmly convinced, that jus- 
tice is being done in this temporary 
order. 

Now on this the 3lst day of Jan- 
uary, 1931, the Commission having 
the matters and things involved under 
consideration, together with the testi- 
mony taken, is of the opinion and 
finds : 
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First: That owing to the fact that 
great volumes of testimony, includ- 
ing lengthy detailed inventories and 
appraisals have been submitted to the 
Commission for consideration, and 
which will require a very lengthy 
hearing lasting for at least several 
months, that a temporary and emer- 
gency order should be promulgated, 
fixing and establishing a temporary 
and emergency gate rate to be charged 
by the Oklahoma Natural Gas Cor- 
poration at the city gate of all towns 
and cities served by it within the state 
of Oklahoma, where the present rate 
is in excess of 25 cents per thousand 
cubic feet. 

Second: That from the testimony 
taken, the fair present value depreci- 
ated, including allowances of over- 
heads and intangibles, is $14,606,- 
708.79. 

Third: That the necessary reve- 
nue, including cost of gas and taxes 
for a 12-month period, to be derived 
from the sale of domestic gas, is $2,- 
753,307.06. 

Fourth: That the rate necessary 
to be received by the gas company to 
earn this amount of revenue, based 
upon the actual sales, for domestic 
purposes for the year ending No- 
vember 30, 1930, to wit, 11,967,407 
cubic feet, will be 23 cents per 
thousand cubic feet at the city 
gate. 

Fifth: That the average amount 
of gas consumed over the period 
1927-1930, for domestic purposes per 
consumer, was greater than the con- 
sumption for the 12-month period 
ended November 30, 1930, and that 
on a 25-cent gate rate the return for 
the calendar year 1931 based on the 
average, would still show an excessive 


earning on $14,606,708.79, the tenta- 
tive value for rate-making purposes 
found herein. 

Sixth: That price and cost of ma- 
terials and labor have greatly declined 
since the prior decision herein in 
1925, approximating at least 15 per 
cent for material and supplies, and an 
undetermined amount for labor and 
its wages and salaries. 

Seventh: That since the prior 
hearing and adjustment herein, in 
our Order No. 3276, dated Decem- 
ber 28, 1925, there has been a very 
material increase in the volume of 
natural gas easily and readily avail- 
able to the Oklahoma Natural Gas 
Corporation, and at a greatly reduced 
price. 

Eighth: That the gate rate here- 
tofore charged by the Oklahoma Nat- 
ural Gas Corporation for gas supplied 
at the city gate for all towns and cities 
served by it within the state of Okla- 
homa, where the rate has heretofore 
and is now more than 25 cents per 
thousand cubic feet, should be re- 
duced to 25 cents per thousand cubic 
feet. 

Ninth: That the reduction of 10 
cents per thousand cubic feet for gas 
sold at the city gate, should be reflect- 
ed in the burner tip rate charged by 
the Oklahoma Natural Gas Corpora- 
tion, in the towns and cities served 
by it directly, and that the Standard 
Gas Company, distributing gas in the 
cities of Tishomingo and Madill, 
Oklahoma, the Wagoner Gas Com- 
pany distributing gas in Wagoner, 
Oklahoma, the State Fuel Supply 
Company distributing gas in Blanch- 
ard, Oklahoma, and the Guthrie Gas 
Company distributing gas in Guthrie, 
Oklahoma, should make effective as of 
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February 1, 1931, a 10-cent reduction all classes of domestic consumption. 
in gas delivered at the burner tip for [Order omitted. ] 
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City of Aurora 


Lawrence County Water, Light & Cold 
Storage Company 


[Case No. 7199.] 


Service — Extension — Guarantee of revenue — Suburban territory — Elec- 
tricity. 

1. A utility was ordered to extend electric service to customers living in 
territory situated between urban and rural areas, but to which neither the 
urban extension rules nor the rural extension rules could be equitably 
applied, upon the condition that ten of such customers could be secured 
to guarantee the utility a minimum monthly bill of $3 for a period of 
not less than three years, p. 483. 

Service — Extension — Guarantee of revenue — Suburban territory — Water. 
2. A utility was ordered to extend water service to customers living in 
territory situated between urban and rural areas, but to which neither the 
urban extension rules nor the rural extension rules could be equitably 
applied, upon the condition that ten of such customers could be secured 
to guarantee the utility a minimum monthly bill of $1.60 for a period of 
not less than five years, p. 483. 

Service — Extension rules — Suburban territory — Burden of cost and rates. 
3. A utility, which did not have on file a rule that could be applied in a 
satisfactory way to the extension of electric and water service to customers 
residing in a territory situated between urban and sural areas, was re- 
quired to file an extension rule of a nature that could be equitably applied 
to such service under which the utility would finance the greater part of 
the cost of the extension, but which would at the same time authorize the 
charging of a sufficient minimum rate to protect the utility in making 
such extensions, p. 483. 

[March 11, 1931.] 


Piaget by a municipality against the failure of a utility 
to extend water and electric service to certain residences; 
service ordered to be extended upon conditions stated. 
¥ 
By the Commission: This case is _plaint of the city of Aurora in which 
before the Commission upon the com-_ the city asks the Commission to re- 
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quire the Lawrence County Water, 
Light & Cold Storage Company to 
extend its electric and water distribu- 
tion systems in order that certain 
prospective customers residing within 
the southeast part of the city limits 
and other prospective customers near- 
by just beyond the city limits may re- 
ceive electric and water service from 
the aforesaid company. 

The case has been heard and sub- 
mitted on the record as taken at the 
hearing held in the city of Aurora, 
Missouri. 

The evidence shows that some four- 
teen prospective customers reside 
along and near a highway which ex- 
tends east from the street known as 
Highland street in the city of Aurora, 
the district in which those customers 
reside being known as “Mackey 
Town.” Seven of the prospective cus- 
tomers live within the city limits of 
the city of Aurora and the other seven 
just beyond, the line of the city limits 
being located approximately at the 
center of the district in question. 

The Lawrence County Water, 
Light & Cold Storage Company, here- 
inafter referred to as the defendant, 
is now furnishing electric and water 
service along Highland street as far 
east as a street known as Hudson ave- 
nue. The first of the prospective cus- 
tomers located in “Mackey Town” re- 
sides on a street approximately 2,302 
feet east of Hudson avenue. It is then 
1,150 feet farther east to the city 
limits, and 1,548 feet again farther 
east to the last customer who desires 
service in this case. To furnish the 
electric service, it will be necessary 
for the defendant to extend its pri- 
mary electric line from a point lo- 
cated on what is known as Park 
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avenue between Church and College 
streets, south 850 feet to Highland 
street, then east 4,382 feet to the 
street on which the first customer re- 
sides, then approximately 2,648 feet 
east to enable it to render satisfactory 
service to the remaining customers. 
The fourteen customers reside along 
the highway for a distance of some- 
thing over 2,700 feet and it is impos- 
sible to furnish service to all of them 
from one set of transformers. It will, 
therefore, be necessary to extend the 
primary circuit to within something 
like 500 feet of the farthest customers 
in order to furnish them satisfactory 
service. It appears that it will be nec- 
essary for the defendant to construct 
something over 9,000 feet of electric 
line of which approximately 2,600 
feet will contain both primary and 
secondary wires. It appears from the 
evidence that 2,930 feet of the above 
9,000 feet will be reconstruction, be- 
cause along that part of the line to be 
located along Park avenue and High- 
land street there exists secondary cir- 
cuits that will require new construc- 
tion in order to provide poles of prop- 
er height to carry wires of both pri- 
mary and secondary circuits. The de- 
fendant estimates the cost of such con- 
struction to be $2,967.09. 

The defendant now has a water 
main extending east along Highland 
street to Hudson avenue and to fur- 
nish water service to the inhabitants 
of “Mackey Town” will require an 
extension of the aforesaid water main 
of something over 5,900 feet, the cost 
of which is estimated by the defend- 
ant to be $2,121.92. There are no 
prospective customers of any kind lo- 
cated between the ends of the present 
electric lines and water mains and one 
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of the residences interested in this 
complaint, the distance being some- 
thing over 2,300 feet. If the defend- 
ant’s estimate as to the cost of the ex- 
tensions required to serve the above 
customers is correct, the average cost 
per electric customer is approximately 
$210 and that per water customer is 


$150. 
The city contends that under the 
franchises granted, the defendant 


should extend the service to the cus- 
tomers in this complaint. We assume 
that the city has in mind more specif- 
ically those customers who may reside 
within the city limits of the city of 
Aurora. The defendant states that it 
has been distributing and selling elec- 
tric energy in the city to customers 
under the present and prior franchises 
and that its established custom and 
practice are to make extensions of its 
lines under the following conditions: 

“Where a proposed customer is not 
located upon the completed distribu- 
tion lines of the company of such ca- 
pacity as to enable it to serve said cus- 
tomer, extension will be made from 
the nearest available lines of the com- 
pany upon the following conditions: 

“a. Where it is reasonably certain 
that the extension will be permanent 
and that the cost will not exceed $30 
per customer, the company will make 
the extension at its own expense. 

“b. Where the cost exceeds $30 
per customer, the excess will be paid 
for by the customer in advance. 

“c. Where doubt exists as to per- 
manency, the company has the right 
to require the customer to make a pay- 
ment equal to the entire cost of the 
extension. In such case, the company 
will refund a sum equal to one and 
one-fourth times the annual revenue, 
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said refund to be made as 25 per cent 
of the monthly bills for five years. 

“Where a payment has been made 
by a customer under “b” or “c” above, 
and a new customer is connected di- 
rect to the extension within five years 
after the original connection and at a 
cost of less than $30, a refund will be 
made equal to the excess of $30 over 
the cost of connecting. Where the 
connection is in the shape of an addi- 
tional extension costing not more than 
$20 per customer, a refund will be 
made of $10 per customer added. No 
customer, however, shall be entitled to 
more than the amount originally paid 
by him.” 

The aforesaid rule is a part of the 
extension rule which the defendant 
has on file with the Commission ap- 
plying to territory inside of the limits 
of the local distribution system. 
There appears to be no claim that the 
limits of the local distribution system 
are confined to the city limits of any 
particular city. 

We do not find that the defendant 
has on file with the Commission a rule 
defining the manner in which it will 
extend its distribution line for the 
purpose of furnishing water service 
to prospective customers. The testi- 
mony in this case, however, does show 
that the defendant’s practice has been 
to extend its water lines a distance of 
75 feet for a residence customer and 
to require the customer to pay at the 
rate of 25 cents per foot for that part 
of the line that may be greater than 
75 feet. 

The question was also raised as to 
whether this territory should be con- 
sidered as urban territory and come 
under its electric extension rules for 
city distribution, or whether it should 


480 





he 
nt 


A 
its 


he 
m 


nt 
le 
ill 








AURORA v. LAWRENCE COUNTY WATER, L. & C. S. CO. 


be considered rural territory and come 
under the extension rules that the de- 
fendant has on file governing rural 
electric customers. 

The defendant has on file with the 
Commission a rule governing the ex- 
tension of an electric line to rural cus- 
tomers which reads substantially as 
follows : 

The rates for the service to be fur- 
nished are the same as those existing 
in the nearest municipality in which 
the defendant furnishes retail service. 
In addition to the cost of the service 
at the municipality's rates, the cus- 
tomer is required to pay 11 per cent 
annually of the cost of making the ex- 
tension, less $50, and the cost of the 
current lost in the transformer used 
to furnish the service. The defend- 
ant agrees to bear $50 of the cost of 
the construction necessary to furnish 
each rural customer with service, the 
customer to pay for the balance of the 
cost of the extension. 

It appears that the district involved 
in this case is more or less of an in- 
tervening district between what might 
be considered urban territory and 
what might be considered rural terri- 
tory. It is composed of small resi- 
dences located on tracts composed of 
a few acres of ground that cannot 
properly be called farms. Further- 
more, their areas are too great to be 
considered as town lots. These cus- 
tomers live in a district that surrounds 
practically all the distribution systems 
used for the furnishing of water, gas, 
and electric service to urban custom- 
ers; it might be considered as subur- 
ban territory that has characteristics 
differing in many ways from the char- 
acteristics of the urban territory 
served by the various distribution sys- 


tems, and also differing from that of 
the territory lying beyond it that 
might be looked upon as strictly rural 
territory. Because of those differen- 
ces in characteristics, it is difficult to 
satisfactorily apply extension rules 
that may have been formulated to 
serve the other districts, urban or ru- 
ral, and in justice to the district as 
well as the utility that may be called 
upon to serve it, there should be 
filed extension rules applying to that 
zone. 

To illustrate further, if all the four- 
teen customers interested in this case 
would take the service, there would be 
an average of about ten customers per 
mile of line and that is greater than 
the number of customers per mile or- 
dinarily expected along lines used to 
serve rural customers. Likewise, on 
the other hand, there is a fewer num- 
ber of customers per mile than would 
exist on urban distribution systems. 
To require the prospective customers 
to bear the entire cost of the construc- 
tion may reduce materially the num- 
ber of customers that would be able 
to pay for the cost of equipping their 
residences for the use of the service 
in addition to the cost of the entire 
line to furnish it, but they may well 
be able to guarantee the utility a mini- 
mum monthly bill that will protect the 
investment used to serve them. 

There seems to be no doubt as to 
the permanency of the development 
of this particular district, so it ap- 
pears that the company would assume 
no greater risk, in so far as the length 
of time service might be taken, than 
it assumes in furnishing service to ur- 
ban customers. The real question to 
be determined is to find a proper basis 
upon which to require the defendant 
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to furnish the service and at the same 
time give it assurance that it is going 
to receive sufficient revenue to avoid 
a loss on furnishing the service. It is 
not fair to expect the customers of the 
defendant in the city of Aurora or any 
other town to bear the burden of the 
cost of extending lines to customers 
in those cases in which the average 
cost is materially greater than the 
average cost per customer in the city 
distribution system. The cost per cus- 
tomer in urban districts for both wa- 
ter and electric distribution systems 
does not, as a rule, average above $50 
and, as mentioned above, the estimat- 
ed cost of $210 per customer to fur- 
nish electric service and the cost of 
$150 per customer to furnish water 
service to the district involved in this 
case are materially greater than it 
probably averages in the water and 
electric distribution systems in the city 
of Aurora. Under the extension rule 
the defendant is required to expend 
$30 per electric customer which in 
this instance would require it to ex- 
pend $420 to serve the customers in- 
terested in the present electric exten- 
sion. The defendant is also required 
to lay 75 feet of pipe per customer 
which at its usual charge of 25 cents 
per foot means that it will spend 
$18.75 per customer, or $262.50 if all 
the customers in this complaint desire 
the service. Assuming that the de- 
fendant estimated the cost of the ex- 
tension correctly, namely, $2,967.09, 
there will remain $2,547.09 greater 
than its rule requires it to expend per 
customer. If the defendant is enti- 
tled to a return of 10 per cent for de- 
preciation and return on that invest- 
ment, its revenues on that extension 
should be $254.70 per year greater 
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than is ordinarily expected from resi- 
dence customers, or $18.19 per cus- 
tomer per year. 

Likewise, if the defendant’s esti- 
mate of the cost of the water line nec- 
essary to furnish water service to the 
customers is correct, namely, $2,121.- 
92, there will remain a cost in the 
amount of $1,859.42 greater than the 
cost it would be required to make un- 
der its extension rule to furnish serv- 
ice to that number of residence cus- 
tomers in the city distribution system. 
Allowing 9 per cent for depreciation 
and return on the water line, the com- 
pany should receive $167.34 per year 
from this group of customers over 
and above what it should be expected 
to receive to serve that class of cus- 
tomers in the city. 

The defendant states that it now re- 
ceives from its domestic electric cus- 
tomers in the city of Aurora an aver- 
age of $21 per year and from its wa- 
ter customers $8.25 per year. Adding 
the excess cost of $18.19, as men- 
tioned above, necessary to take care 
of the excess cost, to the $21 which 
the defendant now receives from that 
class of customers, results in a total 
charge of $39.19 per year that the 
electric customers should pay if the 
defendant is required to make this ex- 
tension, or, in other words, the pro- 
spective customers in this complaint 
should guarantee a minimum month- 
ly bill of something near $3 per 
month. 

If the fourteen prospective water 
customers are to be expected to bear 
the burden of the $167.34 excess cost 
to furnish the service, that averaging 
$11.95 per customer per year, the de- 
fendant should receive the $8.25 and 
$11.95, or $20.20 per year from the 
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water customers, or a guaranteed 
monthly minimum of at least $1.60. 

It appears that the defendant does 
not object to making the extension if 
it can be assured of sufficient revenue 
to justify the cost and it further ap- 
pears that the cost should not be 
spread over the defendant’s customers 
now being served. The opinion of the 
Commission is that if electric service 
and water service are made available 
along the highway extending to this 
district, other residents will be encour- 
aged to locate there and the defendant 
will receive in turn revenues in addi- 
tion to the guaranteed minimums we 
have indicated above. 

[1, 2] It, therefore, appears that 
the defendant can make the electric 
extension if ten of the prospective 
customers will equip their premises 
for the use of electric service and 
guarantee the defendant a minimum 
monthly bill of $3 for a period of not 
less than three years, and it likewise 
appears that the defendant should 
make the water extension if ten oi the 
prospective customers will equip their 
premises for receiving water service 
and guarantee the defendant a mini- 
mum monthly bill of $1.60 per month 
for a period of not less than five 
years. 

[3] It further appears that since 
the defendant does not have on file a 
rule that can be applied in a satisfac- 
tory way to the extension of electric 
and water service to customers who 
reside in what has been described as 
the territory located between its urban 
distribution system and rural terri- 
tory, it should be required to file an 
extension rule of the nature indicated 
above, and under which it will finance 
a greater part of the cost of the ex- 


tension of water and electric lines to 
customers in the above-mentioned dis- 
trict than its present extension rule 
applying to its distribution territory 
requires, and said rule to authorize the 
charging of a minimum charge suffi- 
cient to protect the utility in making 
such extensions. It is suggested that 
the defendant file such rules under the 
name of extensions to its lines in sub- 
urban territory. 

The issues involved in this case 
must necessarily wait until such time 
after the defendant has filed its ex- 
tension rule as has been described, and 
authorized to become effective. 

It is, therefore, 

Ordered: 1. That the defendant 
herein shall file subject to the approv- 
al of the Commission and within ten 
days after the effective date of this 
order, an extension rule by which it 
shall agree to extend its electric and 
water service to prospective customers 
residing in the district beyond its ur- 
ban distribution territory and not gen- 
erally known as rural territory, said 
district to be designated as suburban 
territory, and under which rule the 
defendant shall agree to expend a 
greater sum of money per customer 
than it is required under its present 
distribution territory extension rule 
and providing in said rule a charge 
sufficient to justify it to make the ex- 
tension. 

Ordered: 2. That this order shall 
take effect ten days after the date 
hereof, and that the secretary of the 
Commission shall forthwith serve on 
all parties interested herein, a certified 
copy hereof. 

Stahl, Chairman, Ing, Hutchison, 
Porter, and Hull, Commissioners, 
concur, 
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PENNSYLVANIA PUBLIC SERVICE COMMISSION 
Fullington Auto Bus Company 
Vv. 

Edwards Motor Transit Company 


{Complaint Docket No. 8525.] 


Motor carriers — Responsibility for acts of subordinates — Violation of restric- 
tions. 
1. The inability of a motor carrier to control the acts of its employees in 
violating intrastate commerce restrictions is no defense, where evidence 
shows that a mere formal instruction by the carrier’s officials to its drivers 
had been disregarded through the lack of supervision on the part of the 
carrier’s officials, p. 484. 

Fines and penalties — Unlawful operations — Motor carriers. 
2. The Commission rescinded a former finding to the effect that an inter- 
state motor carrier, whose employees had been guilty of violating intra- 
state commerce restrictions, should forfeit $500, in view of the fact that 
the case was the first of its kind to be brought formally before the Com- 
mission, and that the particular carrier was not an outstanding offender, 
p. 485. 

[March 10, 1931.] 


ere by a motor carrier, which had been ordered to for- 
feit $500 for regulatory violations, for a reconsideration of 
said order; order modified as indicated herein. 


¥ 





By the Commission : The Commis- 
sion in its report and order of Febru- 
ary 2, 1931, in the above-captioned 
complaint found that the Edwards 
Motor Transit Company on numerous 
occasions had violated the provisions 
of the Public Service Company Law 
by selling tickets for points without 
the state, but knowingly to be used for 
transportation between points within 
the state and had transported passen- 
gers and packages in intrastate com- 
merce over parts of its interstate 
routes in Pennsylvania, which are not 
covered by its existing intrastate cer- 
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tificates. The Commission stated that 
under Art. VI, § 35 of the act, re- 
spondent had forfeited to the com- 
monwealth of Pennsylvania on ac- 
count of said violations the sum of 
$500, and that unless said sum was 
paid within the time fixed the mat- 
ter would be certified to the attorney 
general for action at law. Respon- 
dent filed a petition praying for 
reconsideration of the Commission’s 
order. 

[1] While the Commission is not 
primarily interested in the matter of 
so-called fines or penalties for viola- 
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tions, it will not tolerate evasion of 
the law or Commission regulations by 
subterfuge or excuses that the carrier 
cannot control the actions of its em- 
ployees, but will avail itself of every 
means to compel compliance with the 
law and obedience to its orders. Al- 
though in the present case respondent 
had gone through the formality of in- 
structing its employees that passen- 
gers should not be carried between the 
intrastate points here involved, the 
record discloses such a lack of: super- 
vision of the company’s agents as to 
show that no adequate steps were tak- 
en to control the important matter of 
the sale cf tickets. Sufficient intra- 
state busiiress was done on interstate 
tickets to bring home to respondent 
the fact of its existence and the meth- 
od of subterfuge and evasion by 
which it was practiced. 

The responsibility which attaches 
to a carrier engaged in both intrastate 
and interstate carriage, cannot be too 
strongly emphasized. The Commis- 
sion must and will look to the princi- 
pal, not to its agents, for strict com- 
pliance with the requirements of the 
law and the regulations of the Com- 
mission. Inability to control employ- 
ees is no defense. Interstate car- 
riers of passengers and freight must 


understand that their interstate opera- 
tions may not be used as a cloak to 
cover extensive illegal operations in 
intrastate commerce subject to the 
complete regulation of the authorities 
of this commonwealth, and if they 
wish to escape the penalties imposed 
for such illegal service they must take 
prompt and effective steps to control 
their employees and stop the present 
evasive practices. 

[2] As this is one of the first cases 
of this nature which have been 
brought before us formally, and as 
this respondent does not appear to 
have been an outstanding offender, 
the Commission will rescind its prior 
finding as to the forfeiture and its ac- 
tion directing the certification of the 
record to the attorney general ; 

Therefore, 

Now, to wit, March 10, 1931, It is 
ordered: That the finding of the re- 
port and order in this proceeding, 
dated February 2, 1931, reading “Un- 
der the provisions of Art. VI, § 35 of 
said act, the respondent company has 
forfeited to the commonwealth of 
Pennsylvania, on account of said vio- 
lations of law, the sum of $500,” to- 
gether also with the last paragraph of 
the order of said date, be and are here- 
by severally rescinded. , 
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Re Philadelphia Rural Transit Company 


[Application Docket No. 8527.] 


Public utilities — Transportation of students under contract — Commission con- 


trol. 


The daily transportation by bus of school children by a common carrier 
P.U.R.1931B. 485 
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under contract with public school boards was held to be a public service 
subject to the jurisdiction of the Commission. 





Public utilities — Use of public vehicles for contract service — Busses. 
Statement that a carrier using the same vehicles in carriage under con- 
tract as in general public carriage is a common carrier with respect to 
both, especially where the contract operations are general and extensive 
in their nature, p. 486. 

[March 10, 1931.] 


A PPLICATION of a motor carrier for approval of a contract 
to transport school children; granted. 


¥ 





By the Commission: The Phila- 
delphia Rural Transit Company, ap- 
plicant in these proceedings, seeks cer- 
tificate of public convenience evidenc- 
ing the Commission’s approval of the 
additional right to transport school 
children over certain specified routes 
in the counties of Delaware, Mont- 
gomery, and Philadelphia. The ap- 
plications contemplate the transporta- 
tion of children from points near their 
homes to the various grade and high 
schools in the communities and re- 
turn. The execution of contracts for 
the transportation between the appli- 
cant transit company and the school 
boards of the respective districts is 
provided for. Respondent operates 
under Commission certificates in the 
territory affected and is generally 
known within that area as a common 
carrier. 

There can be no doubt from the 
facts of record that the applications 
are desirable from the viewpoint of 
the public accommodation and con- 
venience and also from the viewpoint 
of the contracting parties. The sole 
question raised by the protests of the 
Philadelphia and West Chester Street 
Railway Company and the Aronimink 
Transportation Company is with re- 
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spect to the jurisdiction of the Com- 
mission over the service proposed to 
be rendered under the contracts. 

Under the law as stated in Erb v. 
Public Service Commission (1928) 
93 Pa. Super. Ct. 421, transportation 
rendered under a contract is not nec- 
essarily beyond the authority of this 
Commission, and the facts of each 
case must determine whether the par- 
ticular transportation involved falls 
within our jurisdiction. The present 
applications contemplate the carriage 
of many groups of school children 
daily, and the Commission is of opin- 
ion that such an undertaking by a 
common carrier is public carriage, 
subject to our regulation. In our 
opinion a carrier using the same ve- 
hicles in carriage under contract and 
in a general public carriage, is a com- 
mon carrier with respect to both, es- 
pecially where the contract operations 
are general and extensive in their na- 
ture. 

As the question of whether bus op- 
eration under one school contract only 
constitutes common carriage is not be- 
fore us in these proceedings, it is not, 
therefore, necessary to decide that 
matter now. The applicant in the in- 
stant cases has secured several con- 
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tracts of that character and will en- 


of the instant applications is necessary 


~ gage in extensive operations thereun- and proper for the service, accommo- 
der. dation, convenience, and safety of the 
Upon consideration of all the facts, public. Accordingly, certificates of 
on- the Commission finds and determines public convenience will issue in the 
to that it has jurisdiction of the subject several applications as amended. 
ive matter and that the approval of each [Orders omitted. ] 
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n- Re C. E. Lewis et al. Copartners, Doing 





to 7 
Business Under Name of L-L 

v. 

! Auto Tours 

mn 

‘ [Case No. 587, Decision No. 3268.] 

h Interstate commerce — Power of state Commission to require a certificate — 

, Motor carrier. 

s A motor carrier was forbidden to engage in further interstate operation 

t until it should come in, ask for, and procure a certificate of convenience 
and necessity from the state Commission, even though the law required 

e the state Commission to issue such certificate as a matter of right without 

1 proof of public convenience and necessity. 

4 Interstate commerce — When motor carriage is interstate commerce — Subter- 


fuge. 

: Statement that in order for a transportation service, involving the cross- 
ing of a state line, to be considered an interstate operation within the con- 
trol of Federal statutes, the crossing must be in good faith and not as a 
mere subterfuge to evade state regulation, p. 488. 

Interstate commerce — Question of fact — Good faith of interstate operations. 
Statement that the determination of whether a motor carrier operating 
across a state line is engaged in interstate commerce in good faith, or mere- 
ly attempting to evade state regulation, is a question of fact to be deter- 
mined in each case, p. 489. 


[March 5, 1931.] 


8 pew by the Commission on its own motion requiring a 

firm, doing business as a motor carrier, to show cause why 

its certificates of convenience and necessity should not be re- 

voked because of unauthorized operations; further unauthor- 
ized operations ordered to cease and desist. 
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APPEARANCES: C. E._ Lewis, 
Boulder, for respondents; D. Edgar 
Wilson, Denver, attorney for Rocky 
Mountain Motor Company and 
Rocky Mountain Parks Transporta- 
tion Company. 


By the Commission: An order was 
made requiring the respondents, C. E. 
Lewis and Joe F. Enright, doing busi- 
ness under the firm name and style of 
L-L Auto Tours, to show cause why 
their certificate of public convenience 
and necessity should not be revoked 
and canceled on account of their en- 
gaging in operations not authorized 
by their said certificate. 

Respondents testified that at the 
hearing on their application, it was 
called to the attention of the Commis- 
sion that the sight-seeing operators of 
the Boulder region were accustomed 
rather infrequently to make round 
trips extending out of the state, par- 
ticularly into Wyoming, and that the 
Commission informed them that no 
action with respect to such trips 
would then be taken, provided the op- 
erators would keep a record of and 
report their mileage on that portion 
of their said trips which would be 
within Colorado. Since then the mo- 
tor vehicle business has grown to such 
an extent that the Commission has 
found it difficult to keep track of the 
various operations of the many mo- 
tor vehicle carriers. In order that the 
Commission may effectively enforce 
such policing powers as the state has 
seen fit to exercise with respect to in- 
terstate operations, such, for instance, 
as the collection of the highway mile- 
age tax and the requirement that a 
certain kind of insurance be carried, 
it has been found necessary to require 
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those common carriers operating in 
interstate commerce to come in, ask 
for, and procure a certificate. While 
this certificate is called one of public 
convenience and necessity, the Com- 
mission recognizes the well-settled 
rule of law that an interstate carrier 
cannot be required by a state to prove 
public convenience and _ necessity. 
Moreover, aside from the practical 
necessity of making such a require- 
ment, the statute under which the 
Commission is functioning is very 
broad in its terms. It provides that: 
“No motor vehicle carrier as defined 
in this act shall hereafter operate any 
motor vehicle for the transportation 
of either persons or property, or both, 
without first having obtained from the 
Commission a certificate declaring 
that the present or future public con- 
venience and necessity require, or will 
require, such operation.” The term 
“motor vehicle carrier’ is broad 
enough to and, in our opinion, does in- 
clude interstate as well as intrastate 
carriers. 

The evidence showed that on a few 
occasions the respondents had been 
transporting passengers on sight-see- 
ing trips into the state of Wyoming. 

The Commission finds from the un- 
disputed evidence that the respondents 
have been operating in interstate com- 
merce without having procured a for- 
mal certificate therefor. 

A number of questions were raised 
at the hearing which really are not 
within the issue in this case. How- 
ever, in view of what appears to be 
their elementary nature, we may ven- 
ture the suggestion that the questions 
are either of fact or are controlled by 
well settled rules of law. Nothing is 
better settled than that one engaged in 
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a transportation service, carrying his 
passengers or freight across a state 
line is engaged in interstate commerce, 
even though his final destination is 
within the state from which he start- 
ed. The rule is quite as clearly estab- 
lished that in order for a transporta- 
tion service involving the crossing of 
a state line to be considered an inter- 
state operation, the crossing must be 
in good faith and not as a subterfuge. 
Some of the leading cases are: Inter- 
state Motor Transit Co. v. Public 
Utilities Commission (1928) 119 
Ohio St. 264, P.U.R.1929B, 521, 163 
N. E. 713, in which it was stated 
there was a crossing of the Ohio river 
into Kentucky and an immediate 
crossing back into Ohio; Delaware, L. 
& W. R. Co. v. Frank Martz Bus Co. 
(Pa.) P.U.R.1929D, 253, in which it 
appears there was a crossing made 
from Pennsylvania into New Jersey 
and back again into Pennsylvania; 
Pine Hill-Kingston Bus Corp. v. Da- 
vis, 225 App. Div. 182, P.U.R.1929C, 
655, 232 N. Y. Supp. 536. In the 
Ohio and Pennsylvania Cases, supra, 
it was held that the crossings were 
made as a mere subterfuge and in or- 
der to permit the conduct of an intra- 
state operation without regulation by 
the state Commissions. In the Pine 
Hill-Kingston Case, supra, the facts 
were that “Defendant operated a bus 
line from a point on Broadway, New 
York city, through Forty-Second 
street to the Hudson river, crossing 
by ferry into New Jersey, and, after 
proceeding in that state about forty 
miles, returned into New York state 
in the vicinity of Tuxedo, continuing 
to Kingston, and from that point over 
the route for which plaintiff has a cer- 
tificate.” The court held: 


“Defendant is engaged in interstate 
commerce. (citing cases). A common 
carrier, passing through a foreign 
state en route between termini in the 
originating state, is engaged in inter- 
state commerce, unless the route is un- 
reasonable (citing a case), or a sub- 
terfuge for the purpose of taking ad- 
vantage of Federal Statutes (citing a 
case). The cogent reasoning of de- 
fendant is that his route is reasonable, 
and is not a subterfuge, because pas- 
sengers are obtained in New Jersey, 
and the highways are less congested 
with traffic than those on the easterly 
side of the Hudson river.” (At p. 
657 of P.U.R.1929C.) 

It is shown by the cases cited 
whether one is operating across the 
state line in good faith is merely a 
question of fact to be determined in 
each case. 

If the operation is across the state 
line in good faith, a state has no pow- 
er to interfere with such operation. It 
may simply exercise in respect thereof 
its police powers. The court pointed 
out in the Pine Hill-Kingston Case, 
supra, at p. 657 of P.U.R.1929C, 
that : 

“The courts of the state of New 
York have no jurisdiction to exercise 
control over interstate commerce (cit- 
ing cases). 

“An order restraining defendant 
from carrying passengers between in- 
trastate points on plaintiff's route 
would have been proper, but it was 
beyond the power of the court to re- 
strain him from operating his busses 
or from accepting or discharging in- 
terstate passengers.” 

In the well-known case of Buck v. 
Kuykendall, 267 U. S. 307, 69 L. ed. 
623, P.U.R.1925C, 483, 487, 45 Sup. 
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Ct. Rep. 324, 38 A.L.R. 286, the Su- 
preme Court of the United States 
held that a statute in the state of 
Washington whose “primary purpose 
is not regulation with a view to safety 
or to conservation of the highways, 
but the prohibition of competition” in 
interstate bus transportation, is un- 
constitutional because the statutory 
provision “is a regulation, not of the 
use of its (Washington’s) own high- 
ways, but of interstate commerce. Its 
effect upon such commerce is not 
merely to burden but to obstruct it. 
Such state action is forbidden by the 
commerce clause.” 

On the same day the United States 
Supreme Court decided Bush & Sons 
Co. v. Maloy, 267 U. S. 317, 69 L. 
ed. 627, P.U.R.1925C, 488, 489, 45 
Sup. Ct. Rep. 326. In the Bush Case, 
supra, it appears that an application 
was made for “a permit to do an ex- 
clusively interstate business as a com- 
mon carrier of freight over specified 
routes, alleging its willingness and in- 
tention to comply with all applicable 
regulations concerning the operation 
of motor vehicles.”” The permit was 
denied. A suit brought in the state 
court to restrain the state officials 
from interfering with the applicant’s 
operations was dismissed. The decree 


was affirmed by the highest court of 
Maryland. In acting upon the appli- 
cation for the permit the Maryland 
Commission passed upon the question 
“whether or not existing lines of 
transportation would be benefited or 
prejudiced and in this way the public 
interest affected.” The United States 
Supreme Court held in effect that the 
Maryland Commission could not law- 
fully consider such a question and 
that in considering it and denying the 
permit the state through the Commis- 
sion had “invaded a field reserved by 
the Commerce Clause for Federal 
regulation.” 

As pointed out above, we have gone 
somewhat beyond the scope of the is- 
sue in this case. But since the ques- 
tions raised are controlled by law that 
is so fundamental and well estab- 
lished, we deem it proper to make 
some answer to them. 


ORDER 


It is therefore ordered, that the re- 
spondents, and each of them, forth- 
with cease and desist from operating 
over the highways of the state of Col- 
orado in interstate commerce until 
and unless they shall have taken prop- 
er steps to procure a certificate there- 
for from this Commission. 
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Skowhegan Water Company 


Joseph F. 


‘Roderick 


[U-1204.] 


Water — Purity of supply — Commission power to protect. 
1. The Commission, in the exercise of its statutory duty to protect the 
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purity of public water supply, has authority not only to prevent actual 
pollution of the water supply, but also to prohibit practices which would 
“tend to pollute” any public water supply, p. 494. 


Water — Purity of supply — Operation of skating rink. 
2. The mere fact that skaters at a commercial rink, established on the 
iced surface of a brook from which a water utility takes its supply, may 
occasionally contaminate the surface by urination, expectoration, and dis- 
carded tobacco is not sufficient cause to warrant an order prohibiting the 
riparian owner from operating such a rink, where he has established toilets 
on his own land for the convenience of the skaters, and where the pos- 
sibility of actual contamination through such abuses appears remote, p. 
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[March 4, 1931.] 


| prepay by a water utility against the pollution of its sup- 
ply by the operation of a commercial skating rink ; dismissed. 


APPEARANCES: Merrill and Mer- 
rill, for Skowhegan Water Company ; 
Ames and Ames, for Joseph F. Rod- 
erick. 


By the Commission: This petition 
is brought under the provisions of § 
13, Chap. 62 of the Rev. Stats. 
(1930) a portion of the second para- 
graph of which reads as follows: 

“Upon petition to said Commission 
by the mayor of a city or the select- 
men of a town the managing board or 
officer of any public institution, or by 
a board of water commissioners, or 
the president, or other official of a 
water or ice company, stating that 
manure, excrement, garbage, sewage, 
or any other matter pollutes or tends 
to pollute the waters of any stream, 
pond, spring, or water course used by 
such city, town, institution, or com- 
pany, as a source of water supply, the 
Commission shall appoint a time and 
place within the county where the nui- 
sance or pollution is alleged to exist 
for a hearing, and after such notice 
thereof to parties interested and a 


hearing, if in its judgment the public 
health so requires, may, by an order 
served upon the party causing or per- 
mitting such pollution, prohibit the 
deposit, keeping, or discharge of any 
such cause or pollution, and shall or- 
der him to desist therefrom and to 
remove any such cause of pollution; 
but the Commission shall not prohibit 
the cultivation and use of the soil in 
the ordinary methods of agriculture 
if no human excrement is used there- 
ee ae 

The complaint in this case which 
is dated December 29, 1910, is signed 
by R. J. Ritchie, president of the 
Skowhegan Water Company, there- 
unto duly authorized by virtue of the 
provisions of the statute above 
quoted. 

The petition sets forth that the 
Skowhegan Water Company is“. . . 
furnishing water to large numbers of 
individuals in the town of Skowhegan 
for domestic consumption and use; 
that large numbers of persons in said 
Skowhegan use said water so fur- 
nished by it for and as their sole sup- 
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ply of water for domestic and per- 
sonal use; that one of its necessary 
sources of supply is the water course 
known as Heselton Brook, which wa- 
ter course empties into one of the 
reservoirs of said company, from 
which said reservoir said water is 
pumped into the mains of said com- 
pany for use as aforesaid; said reser- 
voir being located upon land owned 
by said company; that said water 
course is used by said company as a 
source of supply for water for the 
purposes aforesaid; that said water 
course before it reaches the lands and 
said reservoir of the said company 
crosses certain land in said Skowhegan 
of one Joseph F. Roderick of said 
Skowhegan in the county of Somerset 
and state of Maine; that said Joseph 
F. Roderick has constructed in said 
Skowhegan in the county aforesaid 
a dam across said water course on 
his own land and above the lands and 
said reservoir of said company, and 
by means thereof has impounded part 
of the waters of said water course 
and created an artificial pond, which 
he has allowed to become frozen over ; 
that the said Joseph F. Roderick uses 
the surface of said pond in its frozen 
condition for a public skating rink, 
open to the public to use for hire to 
skate upon; that large numbers of 
people resort thereto and use the 
frozen surface of said pond for said 
purpose; that said pond is wholly lo- 
cated in the town of Skowhegan in 
the county of Somerset aforesaid. 
Your petitioner further avers that the 
waters of said pond so used and the 
ice formed thereon used for a public 
skating rink and the collection of ma- 
terial, dirt, and other matter on the 
surface of the ice of said pond and 
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mixing therewith and becoming a part 
thereof -pollutes and tends to pollute 
the waters of said water course used 
as a source of water supply as afore- 
said. ss 

After due notice to the parties in- 
terested, a hearing was held at the 
court house in Skowhegan on January 
30, 1931. The appearances were as 
stated above. 

The Skowhegan Water Company 
is a corporation organized under 
Chap. 44 of the Private and Special 
Laws of 1887 for the purpose of 
“conveying to, and of supplying the 
residents of the town of Skowhegan 
with water for all domestic, sanitary, 
municipal, and commercial purposes ; 
with all the rights and privileges and 
subject to all the liabilities and obliga- 
tions of similar corporations under 
the General Laws of this state.” 

The corporation was also author- 
ized to “take and hold by purchase or 
otherwise real and personal estate nec- 
essary and convenient for the pur- 
poses aforesaid. . . .” 

It appears that the town of Skow- 
hegan has a total population of about 
6,500 people, and that approximately 
three fourths of them are served by 
the Skowhegan Water Company 
which has around 1,100 services alto- 
gether. The source of water supply 
is two reservoirs created by damming 
two springfed brooks, one of which 
is known as “Heselton brook,” the 
other one being referred to as an up- 
per tributary thereof. ‘“Heselton 
brook” flows down through a little 
valley or wide ravine in and upon the 
banks of which is located the property 
of Mr. Roderick, the respondent, next 
above and adjoining land of the wa- 
ter company where these reservoirs 
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are situated, the lower or so called 
“original reservoir” being about one 
mile distant from the post office in 
Skowhegan village and estimated by 
witnesses to be located fom 1,000 feet 
to a third of a mile below the ice 
pond dam of the respondent described 
in the complaint. The second and 
smaller or supplementary reservoir is 
located upon a tributary stream of 
“Heselton brook,’ and flows into the 
lower or “original reservoir” from the 
east, but is connected at the pumping 
station below the “original reservoir” 
with the company’s mains by means 
of a by-pass so that when occasion re- 
quires water can be pumped directly 
from this supplementary source of 
supply into the mains of the compa- 
ny’s system, thus affording an oppor- 
tunity for cleaning out either reser- 
voir without interfering with the 
service. 

The evidence shows that Mr. Rod- 
erick erected this dam upon his own 
land in the early part of November, 
1930, for the purpose of creating a 
body of water approximately 100 feet 
square, with a 5-foot head to be used 
as a public rink for ice skating. Two 
chemical toilets had been recently in- 
stalled at the time of the hearing and 
other conveniences for the accom- 
modation of patrons had been built 
including electric wiring in order that 
the place might be lighted at evening. 

It appears that the place has been 
frequented largely by children, as 
would naturally be expected, with pat- 
ronage varying from day to day. Mr. 
Roderick testified that the charge for 
skating was 25 cents; for after school 
or late comers 15 cents; that the total 
receipts up to the date of the hearing 
was about $111, indicating that the 


total number of persons patronizing 
the place from the time it opened up 
to the date of the hearing was around 
500. 

Shortly after Mr. Roderick had 
erected his dam in the early part of 
November last, a break occurred caus- 
ing a portion of the structure to be 
washed away, resulting in a muddy 
condition of the water in the compa- 
ny’s reservoir, mains, and services, 
which first called the matter to the 
attention of the patrons and officers 
of the water company. Upon in- 
vestigation, it was found that Mr. 
Roderick was attempting to impound 
the waters of “Heselton brook” upon 
his own premises for the purpose of 
creating this skating rink. Thereupon 
the superintendent of the water com- 
pany notified Mr. Roderick of the ob- 
jections of the company to such an 
undertaking. Nevertheless, the dam 
was immediately rebuilt, and on Jan- 
uary 14, 1931, this complaint was filed 
with the Commission. 

Dr. Elmer W. Campbell of the 
Maine Department of Health and 
Howard H. Potter, assistant engineer 
of the Public Utilities Commission 
both testified that on December 29th 
last they inspected the premises, and 
observed conditions upon and around 
the skating rink in question, and 
stated that they observed about a half- 
dozen indications of urination in the 
snow some 8 or 10 feet from the side 
or edge of the skating rink. 

Dr. Campbell testified that he was 
a sanitary engineer connected with the 
state department of health, and his 
qualifications as an expert upon san- 
itation were not questioned. He stated 
that urination, such as he had ob- 
served evidences of, if persisted in 
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would, in his opinion, have a tendency 
to pollute the water and indicated that 
if expectoration were practised by the 
skaters, such practise would have a 
tendency to pollute the water. No 
tests of samples of water from the 
system of the Skowhegan Water 
Company were shown to have been 
made since December 28, 1930, of 
which the state department of health 
had any record. 

It was admitted that the Skowhe- 
gan Water Company had a chlorine 
plant in operation, and chlorinated all 
water used for domestic purposes. 

While there was no oral testimony 
submitted in the case to the effect that 
the ice had been spit upon, the Com- 
mission’s attention was called to what 
might be slight indications thereof, as 
they were viewing the premises on the 
day of the hearing. Dr. Campbell 
testified that he saw no signs of ex- 
pectoration at the time he inspected 
the premises in company with Mr. 
Potter. 

[1] Counsel for the water compa- 
ny in defining his position, plainly 
stated that it was not the claim of the 
company that there had been any ac- 
tual pollution of its source of supply, 
and thus narrowed the issue in this 
case to the single question as to wheth- 
er or not this ice pond, located and 
constructed as it is, and used for ice 
skating, principally by children but 
to some extent by adults as well, with 
all the attendant circumstances of its 
construction, location, and use, would 
“tend to pollute” the source of water 
supply of the Skowhegan Water Com- 
pany within the purview of the statute 
which we have quoted. 

Counsel for the respondent, if we 
understand his position correctly, con- 
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tends: that there has been no actual 
pollution ; that there is no tendency to 
pollute by the use which is being made 
of the pond or by its continued use as 
a skating rink under existing circum- 
stances ; that the respondent, as a ripa- 
rian owner, has a right to the use 
of the waters of “Heselton brook”’ 
which flows through his land, equal to 
that of the Skowhegan Water Com- 
pany, a lower riparian owner on the 
same stream; that the Commission is 
without authority to order the re- 
spondent to desist in the use he is 
now making of his property, in that 
such an order would amount to con- 
fiscation of the respondent’s property 
in contravention of his constitutional 
rights. 

Counsel for the water company, on 
the other hand, insists that the indica- 
tions already seen of urination in the 
vicinity of the ice pond, the probabili- 
ties of occasional or constant expecto- 
ration, and the dropping of cigarette 
or cigar stubs, which might naturally 
be expected to occur in and upon the 
premises thus used, would “tend to 
pollute’ the source of supply, and, if 
the Commission believes that condi- 
tions surrounding the use of this ice 
pond have a “tendency to pollute” the 
source of supply of this water compa- 
ny, it is then its duty, and it has the 
authority under the terms of the stat- 
ute by order to prohibit such use, and 
to compel the respondent to desist 
therefrom. 

[2] A study of the evidence in this 
case supplemented by a view of the 
premises does not convince the Com- 
mission that such use of this ice pond 
as the respondent, Mr. Roderick, is 
making or apparently intends to make 
does “tend to pollute” the stream to 
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such a degree as to cause any likeli- 
hood that the public health may be 
affected thereby. We think there must 
be shown to exist more than a bare 
possibility of pollution in order to 
justify the Commission in exercising 
the authority conferred upon it by the 
legislature under the police powers of 
the state which would result in de- 
priving a citizen of his common law 
rights as a riparian owner upon this 
stream known as “Heselton brook.” 
The law is well settled that each ripa- 
rian owner has the right to the rea- 
sonable use of the water of any stream 
flowing through his land, as incident 
to his ownership, and as all other 
owners upon the stream have the same 
right of reasonable use, the use of 
each must be consistent with the 
rights of all others, and the right of 
each is qualified by the rights of 
others. McEvoy v. Taylor (1909) 
56 Wash. 357, 105 Pac. 851. 

“The courts look with favor on reg- 
ulations for the protection of the pub- 
lic health and make every reasonable 
presumption and intendment to sus- 
tain them.” State v. Morse (1911) 
84 Vt. 387, 80 Atl. 189. 

The use which Mr. Roderick is 
making, or is avowedly intending to 
make, of the waters of “Heselton 
brook”’ does not in our opinion either 
pollute or “tend to pollute” the source 
of supply of the Skowhegan Water 
Company so as to endanger or really 
threaten to endanger the health of the 
community served by it. 

In view of our conclusions upon 
the facts presented in this case as 
above set forth, there is no occasion to 
pursue a discussion of this phase of 
the problem further. 

The questions here involved have 
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been considered and determined by 
the courts in the following analogous 
cases: Dunham v. New Britain 
(1887) 55 Conn. 378, 11 Atl. 354; 
State v. Wheeler (1882) 44.N. J. L. 
88; Helfrich v. Cantonsville Water 
Co. (1891) 74 Md. 269, 22 Atl. 72; 
Hazeltine v. Case (1879) 46 Wis. 
391, 32 Am. Rep. 715; Battle Creek 
v. Goguac Resort Asso. (1914) 181 
Mich. 241, 148 N. W. 441; Harvey 
Realty Co. v. Wallingford (1930) 
111 Conn. 352, 150 Atl. 60; Rock- 
ville Water & Aqueduct Co. v. 
Koelsch (1916) 90 Conn. 171, 96 Atl. 
947; People v. Hulbert (1902) 131 
Mich. 156, 91 N. W. 211; Merrifield 
v. Lombard (1866) 13 Allen (95 
Mass.) 16, 90 Am. Dec. 172. 

“The question of reasonable use is 
generally a question of fact; but 
whether the undisputed facts and the 
necessary inferences therefrom estab- 
lish an unreasonable use is a question 
of law.” Strobel v. Kerr Salt Co. 
(1900) 164 N. Y. 303, 58 N. E. 
142. 

The statute recognizes that culti- 
vating and fertilizing the lands bor- 
dering on a stream and occupation by 
farm houses and other structures will 
unavoidably cause some impurity to 
be carried into the water of such 
stream, but so long as no human ex- 
crement is deposited upon the lands 
thus cultivated, the statute makes such 
use an exception. All running streams 
are, to a certain extent, polluted, espe- 
cially when they flow through popu- 
lous regions of the country, and even 
on “Heselton brook” there would be 
a certain amount of natural pollution 
by reason of the occupation of the 
banks along this gully through which 
the stream flows. 
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With such pollution, however, we 
have no concern, and regardless of 
other sources of pollution, our task 
is to determine whether or not there 
is a tendency to pollute by reason of 
the ice pond in question, and the uses 
to which it is being adapted. 

While the Skowhegan Water Com- 
pany has the right to have the stream 
which furnishes its supply preserved 
substantially in its natural purity and 
to protection against any material pol- 
lution, it has no superior right over 
the individual riparian owner farther 
up the stream, and unless the use that 
the upper riparian owner makes of 
the water as it flows through his land 
amounts to an unreasonable use and 
materially pollutes or “tends to pol- 
lute” that stream, or unless his use 
substantially affects the purity of the 
source of supply of the water compa- 
ny, that use should not be interfered 
with by the state to deprive him of his 
right to the use of the water flowing 
through his premises. 

“A riparian owner is entitled to 
reasonable use of the water flowing by 
his premises in a natural stream as 
an incident to his ownership of the 
soil, and to have it transmitted to 
him without sensible alteration in 
quality or unreasonable diminution in 
quantity. While he does not own the 
running water, he has the right to a 
reasonable use of it as it passes_by his 
land, as all other owners upon the 
same stream have the same right. The 
right of no one is absolute, but is 
qualified by the right of the others to 


have the stream substantially pre- 
served in its natural size, flow, and 
purity, and to protection against ma- 
terial diversion or pollution. This is 
the common right of all which must 
not be interfered with by any. 
. . .” Strobel v. Kerr Salt Co. 
supra, at p. 320 of 164 N. Y. 

With chemical closets conveniently 
located as they are, which we cannot 
assume will not be properly operated 
or cared for, we see no danger of pol- 
lution on account of any deposit of 
human excrement or from urination. 

The probability of pollution by 
cigar or cigarette stubs or by expec- 
toration is too remote to be considered 
by us as “tending to pollute” the 
source of this public water supply. 
When the ice melts and flows down 
into the artificial pond constituting 
the main reservoir of the water com- 
pany, located from a thousand feet to 
a third of a mile away from the skat- 
ing rink, it would be only by a remote 
chance that any pollution of the sur- 
face of this rink would find its way 
into the chlorinated water supply of 
the company. 

Upon careful consideration of all 
the evidence in this case, and by ap- 
plication of what we deem to be the 
legal principles involved, we conclude 
that the pending case must be dis- 
missed. It is accordingly Ordered, 
Adjudged, and Decreed that Skow- 
hegan Water Company v. Joseph F. 
Roderick, re pollution of source of 
water supply, U. 1204 be, and the 
same hereby is, dismissed. 
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United States Pipe 
and Foundry Co., Burlington, New Jersey 














GUIDING PRINCIPLES 


of 


PUBLIC SERVICE 
REGULATION 


In Three Volumes 


BY 
HENRY C. SPURR 


THE ONLY AUTHORITATIVE 
WORK OF ITS KIND 


2,790 pages crammed with the accumulated 
knowledge of many years 


$25.00 


A concise, yet exhaustive review of the 
Principles and Practices that have become 
established in the operation of Public Utilities 
under the present system of Governmental 
Regulation, with full references to the au- 
thorities. 

Compiled for the use of All Persons inter- 
ested in the problems of Public Regulation. 


Order your copy now! 
Public Utilities Reports, Inc. 


MUNSEY BUILDING 
Washington, D. C. 








Size 9%” x 6%” 








May 14, 1931 
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An AIR PREHEATER 


that can be cleaned 
while in operation! 


The design and operating principle of 
the C-E Air Preheater retard the accu- 
mulation of soot or flue dust, but in 
time a film is bound to accumulate in 
the gas passages of any type of pre- 
heater, which if not removed, would 
result in lower operating efficiency of 
the unit. To maintain the maximum 
heat transfer from the hot gases to the 
air and hence the maximum efficiency, 
conveniently located doors are incor- 


‘porated in the design of the C-E Air 


Preheater. These doors provide access 
to the gas passages, which may be 
quickly and easily cleaned with a 
steam or air lance—while the unit is 
in operation. 


This ability to clean the heater ele- 
ments quickly and easily while the 
unit is in operation is a feature which 
should not be overlooked when con- 
sidering the installation of air pre- 
heaters. 


Other features of C-E Air Preheater 
design which insure a reliable source 
of preheated air at minimum ex- 
pense are: 


—no moving parts 
—nothing to wear out 


—nothing to get out of 
order or adjustment 


Over thirty-three per cent of C-E Air 
Preheater installations represent re- 
peat orders. 


EEE 
Boilers - Air Preheaters - Stokers - Pulverized Fuel Equipment - Water-Cooled Furnaces 
EEE Se 


























Steam or Cleaning 
Compressed Door 
Air Lance 
| 
1 
1 
1 Cleaning i] 
Door {it} 
if 
i| \: 
~e {Gas inet | [Ae Out | |) ee to Steam or Air Line 
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A catalog illustrating and describing the C-E 
Air Preheater is available and will be mailed 
upon request :, 


COMBUSTION 
ENGINEERING 
CORPORATION 


200 MADISON AVENUE, NEW YORK 
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HAVE YOU 


placed your 
reservation for advertising space 
in the N. E. L. A. Convention and 
16th Anniversary Issue of PUB- 
LIC UTILITIES FORTNIGHTLY, 
June 11th? 

Out June Sth 
Last Forms close May 20th 





Regular Rates will apply! 





Public Utilities Fortnightly 
Advertising Department 
Munsey Bldg., Washington, D. C. 











“Variable Load Brakes” 


give uniform braking with varying load. 
odern Brakes for modern cars. 


Westinghouse Traction Brake Co. 
Wilmerding, Pa. 








NAUGLE POLES 
Western and Northern Cedar 
Butt-treated or Plain 
NAUGLE POLE & TIE CO. 

59 East Madison Street Chicago, Iil. 








Manufacturers of 
CLAMSHELL BUCKETS 


STANDARD Lge nate 
TRANSMISSION TOWERS 
STEEL er FOR CONCRETING 
STEAM PURIFIERS 
STEEL GRATING 
ag ety on eS. 
Farmers’ Bank Bidg. Pa. 














Power Plant Piping 


Manufacturers and Contractors 


Pittsburgh Piping & Equipment Co. 


Pittsburgh, Pa. 
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a new DISTRIBUTION TRANSFORMER 


| for service on lines having 
severe transient voltage conditions 


_ The new Type SB (demountable stud bushing) 
Allis-Chalmers distribution transformers have low- 
ered both the time and the cost of connecting up 
new transformers and of replacing bushings and 
leads in case of failure. 


Prior to the introduction of the demountable stud 
bushing it was y to a transformer 
from its installed location and take it to a central 
repair shop to install a new bushing or a new lead. 
The demountable bushing eliminates this necessity 
as it can be quickly installed in the field without 
moving the transformer from its pole or platform. 
Demountable stud bushings and the cable paper 
insulated windings, coosted by an impregnating 
P giving imp ic characteristics to 
the transformer ere two of the electrical end me 


Type SB Transformer showing de- cont é of ad eee! line of Am 
mountable stud bushings with integral in Catalog 147. 
solderless connectors. Send for your copy today. 


LLIS-CHALMERS MANUFACTURING 


MILWAUKEE, WIS. U.S.A. 

















Magnet Wire 
of 


Quality 


ASSACHUSETTS 
AGNET WIRE 


All Sizes 


MASSACHUSETTS ELECTRIC MANUFACTURING CO. 


West Lynn Massachusetts 
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wits ENGINEERED. 
TRANSPORTATION 


Couple your motor truck to a Fruehauf Heavy-Duty 
Carryall and you immediately increase its hauling capacity 
at least 9 times—maybe 10 or even 12 times. Go out and 
get the big, heavy hauling jobs. There is good money to 
be made in such work. Or, if you have big equipment of 
your own to move, load it on your own Fruehauf Carryall 
and save the profit money for yourself. Fruehauf Carry- 
alls are engineered to carry tremendous loads quickly and 
economically and they are so designed that they carry 
these huge loads without violating State Highway Laws. 
Invest in a Fruehauf and so make sure you are buying 
the best. Information, literature and prices on request. 
Oldest and Largest Manufacturers of Trailers 
FRUEHAUF TRAILER COMPANY 
Branches and Distributors in All Principal Cities 
10950 Harper Avenue Detroit, Michigan 

























FRUEHAUE TRAILERS [Bere 


range in capacity from 15 


TE accel 
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CANDLER BLDG. 


Active optimism is not given to 
prediction and prophecy. Itis not 
forever guessing how things are 
just around the corner. Day in, 
_ day out, with no ado, it does un- 
hesitatingly the things it knows are 
helping to make for better times. 


Regardless of the apparent trend 
of general conditions, Collier 
Service car cards are actively 
optimistic. Daily they make a 
constructive contribution towards 
greater business activity. 


Well planned and capably exe- 
cuted advertising campaigns dis- 
played in the card racks of your 
cars build traffic by stimulating 
business. 


Barron G. Collier 


INCORPORATED 


NEW YORK CITY 
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The public utility system of. 


Standard Gas and Electric 
Company 


includes 


The California Oregon Power Company 
Duquesne Light Company (Pittsburgh) 
Equitable Gas Company (Pittsburgh) 
Kentucky West Virginia Gas Company 
Louisville Gas and Electric Company 
Market St. Railway Company (San Francisco) 
Mountain States Power Company 
Northern States Power Company 
Oklahoma Gas and Electric Company 
Philadelphia Company 
Pittsburgh Railways Company 
San Diego Cons. Gas and Electric Company 
Southern Colorado Power Company 
Wisconsin Public Service Corporation 
Wisconsin Valley Electric Company 


serving 1,637 cities and towns of twenty states .. . combined 
population, 6,300,000... total customers 1,629,478... installed 
generating capacity 1,531,203 kilowatts ... gross earnings 
in excess of $153,000,000 annually ... properties operate 
under the direction of Byllesby Engineering and Management 
Corporation, the Company's wholly- owned subsidiary. 








